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Introduction

Is there a proper place in the federal courts for alternative methods
of dispute resolution? Is it appropriate to compel litigants to partic-
ipate in such procedures as arbitration and mediation? What is the
proper role of courts in resolving disputes? And what is their
proper role in society?

In this paper we examine the place of court-based, presump-
tively mandatory, nonbinding alternative dispute resolution (ADR)
in the federal district courts. By its nature, the inquiry involves—
indeed, in this paper the inquiry begins with—a debate about the
role of the courts in society. We then examine whether ADR pro-
cedures enhance or undermine that role and whether these alter-
natives provide any benefits to individual parties, to courts, or to
society.

Although the current rapid implementation of ADR in the fed-
eral courts may seem to make these issues moot, that very imple-
mentation is prompting policy makers—whether at the level of the
individual court, the Judicial Conference, or Congress—to take
note of the phenomenon, to ask basic questions about its value and
effects, and to distinguish between the different kinds of ADR with
their different procedures and objectives.

We address the questions about the role of the courts and
ADR’s value and effects through a series of arguments in support of
and in opposition to court-based ADR programs. The purpose of
the paper is not to come to a conclusion on the value of court-
based ADR, but to inform the reader and policy maker through a
fair summary of the points that can be made on each side of the is-
sue.

This paper is one of a series of papers prepared by the Federal
Judicial Center to assist the judiciary in considering questions that
are critical to its future.! The Center has prepared these papers as

1. Previous papers in the series are Gordon Bermant et al., Imposing a Mora-
torium on the Number of Federal Judges (1993), William W Schwarzer and Russell
R. Wheeler, On the Federalization of the Administration of Civil and Criminal Jus-
tice (1994), and Wheeler and Bermant, Federal Court Governance: Why Congress
Should—and Why Congress Should Not—Create a Full-Time Executive Judge,
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part of its statutory mandate to “conduct research and study of the
operation of the courts of the United States, and to stimulate and
coordinate such research and study on the part of other[s] . . . and
to provide . . . planning assistance . . . .”2 This paper, like the others
in the series, does not take sides or state a Center position. Its
purpose is to encourage and inform discussion about the role of
the courts and the appropriate place of ADR in fulfillment of that
role.

The arguments for and against providing alternative dispute
resolution methods in the federal courts are the heart of the paper.
Before turning to those arguments, we first define the object of our
discussion—court-based alternative dispute resolution—and de-
scribe the context in which the ADR debate is taking place today.

Abolish the Judicial Conference, and Remove Circuit Judges from District Court
Governance (1994).
2.28 U.S.C. §620(b)(2), (4).



Definitions and Context

Although the debate about the proper role of ADR has recently in-
tensified, the idea of alternatives to litigation is neither novel nor
especially recent in the federal courts. The first formal recognition
of ADR’s role was stated in the 1983 amendments to Federal Rule
of Civil Procedure 16, which provided for the use of “extrajudicial
procedures to resolve the dispute.” Adoption of this language fol-
lowed by several years the federal courts’ initial experimentation
with court-based ADR, in the form of mediation and nonbinding
mandatory arbitration programs. Since then a number of other
forms of ADR have been established as court-based programs. It is
this segment of ADR—the court-based programs—that we argue
for and against in this paper.

Although ADR’s vocabulary is not yet fixed, basically “court-
based alternative dispute resolution procedures” are (1) adminis-
tered by the court and (2) different from the traditional litigation
process.* While ADR methods are often thought of as alternatives
to trial, the very small percentage of cases that are tried indicates
that ADR procedures serve primarily as alternatives to traditional
forms of pretrial dispute resolution and not as alternatives to trial.
(Thus, this paper does not treat the judge-hosted settlement con-
ference, a long-standing component of the traditional adjudication
process, as a form of alternative dispute resolution.) In administer-
ing a court-based ADR program, a court generally provides a roster
of neutrals who conduct the sessions, establishes criteria for inclu-
sion on the roster, and adopts rules regarding such matters as case
selection, methods for assigning neutrals to cases, confidentiality
guarantees, and guidelines for conducting the ADR session.> As

3. Fed. R. Civ. P. 16(b)(7).

4. We make this distinction recognizing that categorization is problematic in
the field of ADR, where neither “ADR” nor “traditional adjudication” have firm
definitions.

5. Throughout the paper we use the term “neutral” to denote the person who
is appointed to a court roster and provides the ADR services. Depending on the
type of ADR program under discussion, the neutral may be an arbitrator, a
mediator, or an early neutral evaluator. The neutral is usually an attorney, al-
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suggested in the definitions of ADR programs in the Appendix, at
this point in their development, court-based alternatives involve a
fairly limited number of ADR methods: arbitration, mediation,
early neutral evaluation, and summary jury trial.®

Some court-based programs automatically refer certain types of
cases to the ADR process—a so-called “mandatory” referral
(“presumptively mandatory” is more precise, since parties can re-
quest that their cases be removed from the program). In other
programs, cases enter the ADR process only after referral by a
judge or through voluntary participation by the parties. In all fed-
eral court ADR programs, the outcome is nonbinding—that is, the
parties are not bound by it unless they agree to be—and thus
“mandatory” and “voluntary” describe only how cases enter an ADR
program, not what happens during the ADR process or the type of
outcome reached.

Federal district court experimentation with court-based ADR
began in the late 1970s. Three district courts implemented pre-
sumptively mandatory arbitration programs in 1978, requiring par-
ties in cases that met certain criteria to participate in arbitration
unless they could show why it would be inappropriate. In 1988,
Congress authorized ten courts to implement presumptively
mandatory arbitration programs and an additional ten to offer, but
not require, arbitration.” During the late 1970s and the 1980s, a
number of courts also developed mediation programs, Judge
Thomas Lambros in the Northern District of Ohio invented the

though some rosters also include other professionals, such as engineers, psychol-
ogists, and accountants.

6. Some courts that do not provide ADR services through a court-based pro-
gram nonetheless make it available by authorizing individual judges to refer cases
to ADR providers outside the court.

7.28 U.S.C. 88 651-658. The arbitration courts are often referred to as “pilot”
courts. Their status is temporary, and current authorization will expire at the end
of 1997 unless Congress acts before then to extend it (see the Federal Courts
Improvements Act of 1994, Pub. L. No. 103-420). The Judicial Conference has
voted to support continued authorization for the current twenty programs and
extending to all courts the authority to adopt voluntary, but not mandatory, arbi-
tration programs (Report of the Proceedings of the Judicial Conference of the
United States, Sept. 1993, at 45; and Report of the Proceedings of the Judicial
Conference of the United States, March 1993, at 12 [hereinafter JCUS Report,
with month, year, and page]).
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summary jury trial, and the Northern District of California created
the first early neutral evaluation program.8

In 1990, the Report of the Federal Courts Study Committee
urged Congress to make clear the authority of district courts to es-
tablish ADR programs, including presumptively mandatory proce-
dures.® Two years later, a survey of all federal district judges showed
that many supported, at least in principle, the use of ADR
procedures in the federal courts: 66% disagreed with the proposi-
tion that courts should resolve litigation through traditional proce-
dures only; 86% disagreed with the proposition that ADR should
never be used in the federal courts; and 56% said that ADR should
be used in the federal courts because in some cases it produces a
fairer outcome than traditional litigation.1® However, the Judicial
Conference has refused to endorse mandatory use of ADR—at least
in the form of arbitration—by voting not to endorse legislation that
would extend mandatory arbitration beyond the ten pilot courts
authorized in 1988 and limiting its support to voluntary arbitra-
tion.1t

Passage of the Civil Justice Reform Act of 1990 (CJRA) un-
doubtedly quickened the pace of federal district court ADR devel-
opment.12 The CJRA, as part of its effort to reduce civil litigation
cost and delay, requires thirteen district courts to implement alter-
native dispute resolution procedures—ten “pilot” districts and
three “demonstration” districts—and instructs all other district
courts to “consider” adopting ADR procedures. At least two-thirds
of the district courts now authorize use of one or more forms of

8. See, e.g., Karl Tegland, Mediation in the Western District of Washington
(Federal Judicial Center 1984); Thomas D. Lambros, The Summary Jury Trial and
Other Alternative Methods of Dispute Resolution—A Report to the Judicial Conference of the
United States Committee on the Operation of the Jury System, 103 F.R.D. (1984); and
Wayne D. Brazil, A Close Look at Three Court-Sponsored ADR Programs: Why They Exist,
How They Operate, What They Deliver, and Whether They Threaten Important Values, 1990
U. Chi. Legal F. 303, 331-34 (discussion of the development of the early neutral
evaluation program in the Northern District of California).

9. Report of the Federal Courts Study Committee, April 1990, at 83.

10. Planning for the Future: Results of a 1992 Federal Judicial Center Survey
of United States Judges (Federal Judicial Center 1994), at 43.

11. JCUS Report, March 1993, at 12, and Sept. 1993, at 45.

12. 28 U.S.C. 88 471-482 (1995).



Alternatives to Litigation

ADR, and perhaps as many as a third of the courts have in place or
intend to establish court-based programs.:3

The context in which the federal courts are now debating
ADR’s merits has also been changed by growing receptivity to ADR
outside the federal courts. Consider, for example, the following de-
velopments:

e Programs are proliferating in state courts, and a number of
states are moving beyond general authorization to compre-
hensive state-wide programs that provide litigants with a
range of ADR options.14

e The 1990 Administrative Dispute Resolution Act requires
each federal agency to consider ADR for resolving disputes,
and a 1991 executive order directs agencies to consider
ADR as one of a number of methods for improving civil jus-
tice.> A number of agencies, many with the assistance of the
Administrative Conference of the United States, have
developed ADR programs for internal as well as external
disputes.

e In 1984, the Legal Program of the Center for Public Re-
sources (now known as the CPR Institute for Dispute Reso-
lution), a nonprofit organization established to publicize
ADR, initiated a program to seek corporate pledges to use
ADR. By 1994, almost 700 of the nation’s largest companies
and more than 2,000 of their subsidiaries had signed the
pledge. A similar program begun in 1991 to seek law firm
pledges to counsel clients about ADR had garnered 1,500
signatories by the end of 1993.

e In 1993, the American Bar Association Standing Committee
on Dispute Resolution became a full-fledged ABA section—

13. This information was compiled at the Federal Judicial Center and is based
on review of the CJRA cost and delay reduction plans and on an ADR survey sent
to the courts in 1993. The information will be more fully reported in a district-by-
district ADR Sourcebook to be published by the Center in 1995.

14. See, for example, Minnesota General Rules of Practice, Rule 114: Alter-
native Dispute Resolution, which requires litigants in eligible cases to select one of
nine ADR options.

15. Administrative Dispute Resolution Act, 5 U.S.C. §8§ 581-593 (1990); Exec.
Order No. 12,778, 55 Fed. Reg. 55,195 (1991).
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the Dispute Resolution Section—established to promote re-
sponsible use of ADR methods.

These developments have been driven by a variety of goals and
circumstances, among them a search for lower costs and quicker
dispositions in civil cases, the changing economics of legal practice,
the demands imposed on judge time—particularly trial time—by a
rising criminal caseload, and a conviction that ADR can, in some
cases, provide a better process and a better outcome.16

This substantial incorporation of ADR into the dispute resolu-
tion process, both inside and outside the courts, presents the fed-
eral court system with many questions, such as

e Should ADR have a role at all in the federal courts?
 What should that role be?
 How can ADR fulfill that role most effectively?

 What weight should be given to the preferences of the pub-
lic and the bar?

 How will adoption of ADR change the role of the courts?
 How will it change the role of the judge?
Embedded in these questions is a far more basic one: What is a
court and what values does it serve? This paper will not answer

these questions, but it will, we hope, provide arguments and infor-
mation that will inform the debate.

16. For a discussion of some of the reasons given for adopting ADR, see Carrie
Menkel-Meadow, Pursuing Settlement in an Adversary Culture: A Tale of Innovation Co-
opted or “The Law of ADR,” 19 Fla. St. U. L. Rev. 1, 6-13 (1991).
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Summary of the Arguments, Responses,
and Points of Agreement

The arguments and responses presented in the next section are the
heart of this paper. Here we offer a short guide to what lies ahead:
(1) the proposition that is the subject of this paper’s debate; (2) a
summary of the arguments and the responses to those arguments;
and (3) a listing of points of agreement.

The arguments and responses in this paper debate the merits of
the following proposition:

To fulfill their mission while using both litigant and court resources
wisely, each federal district court should at an early point in each
civil case help litigants identify the procedure most appropriate for
managing and resolving the case. The procedures available to liti-
gants should include, in addition to traditional litigation proce-
dures, an array of court-based, publicly funded nonbinding pro-
cesses, such as mediation, arbitration, and early neutral evalua-
tion. There should be a presumption that parties in appropriate
cases will use one of these processes, but the right to trial must be
preserved in every case.

More specifically, we consider the following questions:

1. Given that a core function of the courts as public institu-
tions is to serve individual litigants and thus maintain public
confidence in society’s capacity for peaceful dispute resolu-
tion, does ADR

e enhance that function by meeting litigant needs
through a wider variety of dispute resolution methods,
or frustrate it by diverting resources from the declara-
tion and application of the law to programs designed
solely to aid parties in settling their disputes?

e enhance that function by providing litigants with
greater opportunities to tell their story to a neutral, or
compromise the courts’ role and resources by substitut-
ing court-based programs for functions properly carried
out by litigants’ own counsel?
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2. In respect to the courts’ responsibility to use their own and
litigants’ resources wisely,

e should courts use ADR to provide additional forums for
pretrial preparation and settlement explorations, or
should such activities be limited to judges under Federal
Rule of Civil Procedure 16?

« does ADR have the potential to save litigants, or courts
themselves, time, money, or both, or are such savings il-
lusory and achievable only at the expense of the trial by
jury?

3. Should ADR be available through publicly funded, court-
based programs as a means of providing all litigants with ac-
cess to these procedures and of guaranteeing the procedu-
ral protections litigants rightfully expect from courts, or
would ADR develop better through private-sector experi-
mentation with flexible rules and practices?

4. Should federal courts have the authority to mandate that lit-
igants in appropriate cases participate in ADR, or do
mandatory programs distort the benefits of ADR?

In the course of debating the proper role of ADR in the federal
courts, we identified several points of agreement:

e Although there is considerable evidence about user percep-
tions of ADR, research findings are currently insufficient on
the cost and time consequences of ADR and cannot fully in-
form that part of the debate that revolves around cost and
time. Research should not in any case displace other
sources of guidance, such as logical analyses, individual and
social values, and intuitions, but where the debate about the
proper role of ADR can be informed by empirical analyses,
that research should be undertaken promptly.”

 ADR provides substantial benefits to litigants by satisfying
their need to tell their story to a neutral. Courts should be
responsive to the importance litigants place on a meaning-

17. The lack of data is reflected in the small number of empirical studies we
cite and their concentration on arbitration.

10
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ful and fair forum, whether they provide that forum
through ADR or in some other way.

e Efficiency should not be the overriding principle when a
court considers whether to implement an ADR program.

e Fair procedures and case outcomes as well as litigant and
public satisfaction with the courts require that any court-
based ADR programs provide high-quality service. Essential
to that quality is the effective training and performance of
the attorneys who serve as mediators, arbitrators, and early
neutral evaluators. Ensuring such quality requires resources.

e The use of multiple ADR procedures in a single case can be
duplicative and unnecessarily costly and should not gener-
ally be imposed on parties.

e There appears to be value in an early screening process to
determine case needs and party preferences and to educate
attorneys and litigants about their case processing and dis-
pute resolution options.

e The outcomes of court-based ADR procedures, particularly
mandatory procedures, must be nonbinding and must pre-
serve access to trial without penalty, unless the parties vol-
untarily agree to a binding outcome.

One additional point of agreement—that district judges should
not serve as neutrals in court-based ADR programs—deserves
slightly more discussion because many will disagree with our posi-
tion. A district judge’s involvement as the ADR neutral poses a seri-
ous risk—or at least an appearance of risk—to that judge’s inde-
pendence and neutrality by exposing the judge to the parties’ pri-
vate pretrial assessments of their case and to their negotiating pos-
tures.18 This is particularly true in cases that, if tried, will be tried by

18. A judge’s participation as the ADR neutral is rare in any event. Data from
the Federal Judicial Center’s 1987-1989 District Court Time Study indicate that
Article 111 judges spent 0.14% of their case-related time on matters that were
clearly connected with ADR. Approximately half of that time was spent on arbitra-
tion matters, including deciding the eligibility of cases for arbitration. In compari-
son, judges devoted 2.33% of their time to settlement conferences. Magistrate
judges spent 0.48% of their time on ADR and 9.17% on settlement conferences.
See Table 1 in the Appendix.

11
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the judge (this risk arises also when judges participate in settlement
conferences in cases they, rather than a jury, will decide!?). Can a
judge who places a value on a case as a neutral evaluator, or a judge
who learns the details of each party’s situation and concerns as a
mediator, serve as the impartial decision maker at trial—or perhaps
even when deciding other matters in the case? Although judges
may insist that they can remain neutral, parties may justifiably be
worried that they cannot. As a consequence, litigants may be
reluctant to participate fully in the ADR process. These concerns
can be set aside, of course, if a judge serves as the mediator or eval-
uator in another judge’s cases, but is such an approach a wise use
of the justice system’s scarcest resource? We believe the answer is
no.

19. D. Marie Provine, Settlement Strategies for Federal District Judges 28-30
(Federal Judicial Center 1986).

12



The Arguments and Responses

We proceed now to the arguments in support of and responses in
opposition to the proposition presented above. We believe that
some of the arguments offered below, both pro and con, are
stronger than others. We lay them out in this format to provide the
judiciary, the bar, and others involved in federal court policy mak-
ing with an opportunity to assess the many conflicting points of
view.

1. A core function of the courts as public institutions is to serve the
needs of individual litigants and thereby to maintain public
confidence in society’s capacity for peaceful dispute resolution.

a. To serve litigant needs and preserve public confidence in the
justice system, courts must provide dispute resolution proce-
dures that fit the variety of disputes and needs brought to them.

The argument

Federal courts provide a forum for the peaceful resolution of
disputes and thus serve the core governmental responsibility of en-
suring society’s safety and stability. Federal courts also preserve the
rule of law and develop and refine legal norms through public ad-
judication, conducted according to written rules and resulting in
recorded decisions that preserve individual rights, sustain public
values, and provide a written law to guide future behavior. Courts
cannot, however, fulfill their dual functions of peace maker and law
giver if they are not available to disputants or do not have the con-
fidence of the public.2° To be available, courts must be affordable
and must provide the assistance of a neutral decision maker or fa-
cilitator in a timely fashion. To generate public confidence, courts
must provide both a process and an outcome that are seen as fair
by litigants and the public.

20. Both of these functions of courts are stated in the first sentence of the
Long-Range Planning Committee’s Draft Mission Statement for the Federal
Courts: “The mission of the federal courts is to preserve and enhance the rule of
law by providing to society a just, efficient, and inexpensive mechanism for resolv-
ing disputes . . ..”

13
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For many cases over many years, the traditional adjudicatory
process has provided the means for peaceful and fair resolution of
disputes. The courts’ procedural rules and public proceedings have
afforded individual parties due process, and their written decisions
have established and reinforced public values.

In adhering solely to traditional dispute resolution methods,
however, courts impose on all cases a stringent process whose pur-
pose is preparation for trial. Yet most cases do not proceed to
trial—some because the court cannot provide a timely trial date,
but many more because the parties cannot or do not want to try the
case. For some, the traditional adversarial framework, although
providing a resolution, does not provide the conciliation they seek.
For others, the procedural rules make the process too costly to pur-
sue. Even for those who intend to proceed to trial—to seek, for ex-
ample, a new precedent or to resolve an important public policy is-
sue—the traditional process may impede or prolong case resolu-
tion, rather than promote it. When courts cannot meet litigants’
needs, they risk becoming an esoteric and distant institution in citi-
zens’ lives. To retain the confidence of the public and to preserve
their role as peace maker and law giver, the courts must change as
the needs of those they serve change.

For many litigants, alternative procedures provide benefits or
opportunities not available to them through traditional adjudica-
tion. Instead of adjudication’s exclusive focus on legal and factual
contentions, mediation—to take one form of ADR as an example—
helps parties clarify and address the interests driving (and some-
times stalling) the litigation. Instead of adjudication’s “winner take
all” outcome, appropriate in some but not all cases, mediation
permits parties to fashion more creative and mutually satisfactory
outcomes. Where adjudication is rigid, mediation is flexible. And
where adjudication reserves control for the judicial decision maker,
mediation provides parties with greater control over the dispute
resolution process and outcome.?

21. Many other benefits are asserted for ADR, including confidentiality of the
outcome, preservation of relationships among the parties, and resolution of
psychological issues as well as legal issues. See generally Carrie Menkel-Meadow, To-
ward Another View of Legal Negotiation: The Structure of Problem Solving, 31 UCLA L.
Rev. 754 (1984).

14
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“Common sense” alone, Professor Maurice Rosenberg has said,
“suggests that meeting the standards of the ideal system will require
deploying a whole battery of dispute resolving mechanisms . . .."22
The constraints of traditional adjudication and the need for greater
flexibility are illustrated by a case described by Judge Joseph Weis:

Two parties [in a state court case] had a dispute over whether they
had an agreement to share the proceeds of a winning lottery ticket.
The amount involved was in the millions of dollars. Because the par-
ties had no writings, the decision whether there was a contract de-
pended solely on their testimony. After deliberating for some hours,
the jurors sent a note to the judge asking if they could award less
than half to the plaintiff. The judge advised them that under the law
the plaintiff got either half or nothing. The judge was correct, but |
could not help wondering whether it would have been better if the
law had given the jury the freedom to award a compromise.23

The rising call for alternative procedures from the bar, judges,
Congress, the public, and litigants presents a fundamental ques-
tion: What is the role of courts and how can it best be fulfilled?
Even if a court’s most important role is to declare and preserve the
law, this function can be carried out only through real cases and
real litigants who bring disputes to court. And it is the litigants’
perceptions of their case’s outcome and process that form the basis
for much of the public’s faith in the courts. In the individual case
lies the legitimacy of the courts and the preservation of a just and
ordered society.

Some litigants are best served by the traditional adjudicatory
process. Others need a less elaborate, less costly, or less adversarial
procedure. These needs have probably always been present, but are
augmented today by a greater diversity of case types in federal
courts compared with twenty years ago and a greater diversity of lit-
igants. Many litigants, for example, are in prison; many come from
countries where dispute resolution is not adversarial.2* When sub-
stantial numbers of litigants in federal courts cannot satisfactorily

22. Maurice Rosenberg, Resolving Disputes Differently: Adieu to Adversary Justice?,
21 Creighton L. Rev. 801, 809 (1988).

23. Joseph F. Weis, Jr., Are Courts Obsolete?, 67 Notre Dame L. Rev. 1385, 1396
(1992).

24. See, e.g., [California Supreme Court Chief Justice] Malcolm M. Lucas, The
1992 Frank E. A. Sander Lecture at the American Bar Association Annual Meeting, NIDR
Forum 3, 7 (Summer/Fall 1993).

15
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resolve their disputes—or when the public believes this is true—the
courts have failed in their most fundamental functions.

Some will argue that if courts shift their focus to meeting the
needs of individual litigants, they will retard development of the
law by removing law-making cases from judicial decision making.
Even in the absence of alternative procedures, however, less than
5% of cases go to trial, the traditional forum for law declaring in
the district courts (see Figure 2 in the Appendix). An additional
unknown, but undoubtedly small, percentage of pretrial disposi-
tions, such as summary judgment motions, also establish law. Fur-
thermore, in the traditional adjudicatory system, as in alternative
procedures, potentially lawmaking cases settle because the parties
choose to do so. No judge would force the parties in such cases to
trial because a new legal principle might be set.

Moreover, legal rules alone do not ensure societal well-being.
Unwritten norms, too, are powerful guides for behavior, and
courts, like other institutions, help establish and maintain impor-
tant norms. In doing their work, for example, courts present to citi-
zens a model for how to resolve disputes. The adjudication model,
while teaching much that is good, emphasizes conflict rather than
cooperation, secrecy rather than openness, and dependence on au-
thorities rather than oneself for resolution of problems.

It is possible to conceive of a different kind of federal court,
one in which mediation would be required in most civil cases, one
in which those in disagreement would be directly involved in the
resolution of their case.?> One purpose of such a court, indeed a
central purpose, would be to promote self-determination and a
consideration for others, to “produce moral individuals and to find
the common good.”26 Mediation would serve not only the needs of
the individual litigant but critical public values as well, and the
courts would serve as models for an alternative way to deal with
problems, substituting cooperative problem solving and party-gen-
erated solutions for adversarial interactions and judge-imposed
outcomes.

25. Robert A. Baruch Bush, Mediation and Adjudication, Dispute Resolution and
Ideology: An Imaginary Conversation, J. of Cont. Legal Issues 1, 3 (Fall 1989/Spring
1990).

26. 1d. at 14.

16
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The response

Federal district courts should not divert resources from their
primary public mission—to declare and apply the law—to sec-
ondary, alternative programs designed solely to aid parties in set-
tling their disputes.

Declaring and applying the law is the primary function of federal
courts. The claim that the courts must provide an array of dispute
resolution services raises the core issue in this debate: What are
courts for? or, more specifically, What are federal courts for? Pro-
ponents of court-based ADR would have federal courts become
whatever today’s litigants want them to become. Their call for the
courts to expand their public service role boils down to calling for
the courts to provide whatever it takes to resolve pending disputes
between private parties.

Courts exist first and foremost to establish, interpret, and apply
the law, not simply to resolve private disputes. When a court re-
solves a dispute publicly, either through a jury verdict or findings of
fact and conclusions of law, or through a ruling on a motion, the
court not only serves litigants’ private interests but also serves the
public interest by creating a visible precedent or, in the case of a
jury verdict, a visible case evaluation. When a court or its represen-
tative in an alternative proceeding evaluates a case privately and fa-
cilitates a confidential settlement, the court primarily serves indi-
vidual, short-term interests of the litigants.

The methods courts use in declaring the law give the public
confidence in the law. Such procedural traditions as carefully at-
tending to factual development in depositions and trials, articulat-
ing reasons in public decisions, and relying on juries for fact-find-
ing and law applying enhance public acceptance of case outcomes
and legal rulings.?” Yet these traditions are the very targets of ADR
proponents, who view trials as too expensive, discovery and evi-
dence rules as too complicated and formal, juries as too unedu-
cated to understand complex cases, and impartial umpiring as too
constricting a role for judges.

27. See generally Charles Nesson, The Evidence or the Event? On Judicial Proof and
the Acceptability of Verdicts, 98 Harv. L. Rev. 1357 (1985) (discussing evidentiary and
procedural aspects of judge and jury fact-finding that are likely to affect public
acceptability of verdicts and compliance with them).
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By declaring the law, courts resolve disputes and serve a higher
purpose by ruling publicly in concrete cases. Reasoned decisions
give meaning and context to abstract rules of law, empowering in-
dividuals in later instances to apply the law to their own situation
and to avoid disputes or settle them privately, often applying a set-
tled rule in the shadow of a scheduled trial. Even jury verdicts,
while not formally declaring the law, serve as visible, public guides
that others can use to predict how future juries will apply the law.
Jury verdicts may also have the effect of opening the door for
precedent-setting appellate rulings?® and of precluding relitigation
of the same issue by a losing party.

Alternative processes thwart the formal dispute resolution and
law-declaring processes by siphoning disputes away from them.
When court-based ADR rules establish alternative treatment for
large blocks of cases, such as contracts and torts claiming less than
$150,000, the effect may be, as observers of private ADR put it, to
remove “whole categories of cases . . . from public scrutiny,” raising
the gquestion of “how appropriate changes in the common law and
in statutory interpretation might be accomplished.”?° By no means
should or could all cases filed in court lead to trials and precedent-
setting judicial opinions. In most cases, parties settle their claims
with little or no formality. Referring such cases to ADR, however,
removes them from the careful pretrial processes that allow the
parties and the court to assess their importance to the development
of the law.

In 1986, Judge Harry Edwards wrote that “we must determine
whether ADR will result in an abandonment of our constitutional
system in which the ‘rule of law’ is created and principally enforced
by legitimate branches of government . . . .”30 Some ADR advocates
have acknowledged the tension between law-declaring and dispute-

28. See, e.g., Borel v. Fibreboard Paper Prods. Corp., 493 F.2d 1076 (5th Cir.
1974) (affirming the first jury verdict for a plaintiff in asbestos litigation, ruling
that the jury was properly instructed on the legal standards and could have found
that asbestos products are unreasonably dangerous and that manufacturers’ warn-
ings were inadequate).

29. Erik Moller et al., Private Dispute Resolution in the Banking Industry 29
(Rand Institute for Civil Justice 1993).

30. Harry T. Edwards, Alternative Dispute Resolution: Panacea or Anathema?, 99
Harv. L. Rev. 668, 671 (1986).
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resolving functions, but they have not developed precise guides to
assist courts in identifying cases of precedential value.3! The
eligibility requirements of the typical court-based ADR program
sweep into such programs cases involving legal principles along
with cases involving pecuniary interests.32 By forcing parties to
expend resources preparing for and participating in ADR, courts
diminish resources that these parties might prefer to devote to ad-
vancing the law.

b. To serve the needs of litigants and preserve public confidence in
the justice system, courts should provide litigants with an oppor-
tunity to tell their story to a neutral third person. This opportu-
nity is of great importance to litigants but is available to only a
small number when the traditional settlement conference or trial
is the only forum offered by the court. ADR programs increase
the availability of this opportunity.

The argument

In the traditional adjudicatory process, the litigants themselves
seldom participate in the two most common forms of dispute reso-
lution, attorney-negotiated settlements and judge-facilitated settle-
ments. Only the few litigants whose cases proceed to trial will enter
the courthouse or see the judge. Most will receive a settlement ne-

31. See, e.g., Susan Keilitz, Court-Annexed Arbitration, in National Symposium on
Court Connected Dispute Resolution Research 35, 46 (National Center for State
Courts 1994) (“Most of the research has found no differences in the success of
arbitration in handling torts and contract disputes, or relatively low value ($15,000
and under) and higher stakes cases ($150,000 or more in Hawaii and several
federal district courts).”); Barbara Meierhoefer, Court-Annexed Arbitration in Ten
District Courts 43-48 (Federal Judicial Center 1990) (Practices vary widely among
the ten pilot courts; the probability that a case would be exempted from
mandatory assignment to arbitration was as dependent on the practices of the
court as it was on the type of dispute.).

32. For example, the ten original pilot federal court-based arbitration pro-
grams “limit eligibility to [contract and tort] cases where the claim is either for
money damages only or for money damages plus non-monetary claims determined
by the court to be insubstantial.” Meierhoefer, supra note 31, at 32. Many of the
courts set presumptive eligibility criteria and fail to account for cases in which one
or more parties seek to establish precedent, leaving it to the parties to move for
exemption from the program. Id. at 33-34.
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gotiated by their attorneys through meetings the litigants them-
selves do not attend.

Most litigants express little satisfaction with either of the two
most common forms of dispute resolution—particularly judicial
settlement conferences, which they rank as the least fair method
for resolving cases.33 Research has consistently shown, however, that
litigants are highly satisfied with and give high ratings to the
fairness of traditional trials and ADR procedures.?* Litigants value
trial, arbitration, and mediation because these procedures permit
them to tell their stories, assure them that they and their dispute
have been taken seriously by the court, and help them maintain
control over the process through involvement in it. And the effect
appears to be the same whether or not the opportunity is actually
exercised. Many parties who are referred to arbitration, for exam-
ple, settle their dispute before the arbitration hearing is held, yet
they and their attorneys—as well as those who actually have a hear-
ing—express high satisfaction with this ADR method.3% Further-
more, those who express such satisfaction include litigants who

33. E. Allan Lind et al., In the Eye of the Beholder: Tort Litigants’ Evaluations of
Their Experiences in the Civil Justice System, 24 Law & Soc’y Rev. 953, 965 (1990)
(Litigants whose cases were resolved by trial or arbitration gave their procedures
higher ratings for fairness than did litigants whose cases were resolved by attorney
negotiations. Litigants whose cases were resolved through judge-hosted settlement
conferences gave these procedures the lowest ratings for fairness.).

34. See Lind et al., supra note 33; Keilitz, supra note 31, at 48-49 (Review of the
research literature on arbitration shows that “[I]itigants and attorneys are gen-
erally very satisfied with arbitration . . .. Perhaps the most salient aspect . . . is its
potential to provide a third party review to cases that otherwise would settle with
no intervention.”); Meierhoefer, supra note 31, at 6 (also finding high litigant and
attorney ratings for fairness, which for parties meant a hearing that provides “an
opportunity to tell their side of the story and bring out all of the important facts to
prepared arbitrators at a reasonable expenditure of time and money.” Half the lit-
igants and a plurality of the attorneys selected arbitration as their preferred
method when asked to compare it with a decision by a judge or jury.); Susan
Keilitz, Civil Dispute Resolution Processes, in National Symposium on Court Con-
nected Dispute Resolution Research 5, 11 (National Center for State Courts 1994)
(mediation was rated higher than the traditional trial process, and litigants in me-
diation had a greater sense they were heard).

35. In the ten federal mandatory arbitration programs, for example, between
a quarter and a third of the cases eligible for arbitration closed after referral but
before the hearing. Meierhoefer, supra note 31, at 49.
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have a basis for comparing ADR with court experience—for exam-
ple, half of those who had cases in the federal mandatory arbitra-
tion programs had observed or participated in a trial**—and
lawyers with sufficient experience to permit comparison, such as
those in the federal court arbitration study, who found the process
as a whole satisfactory and the hearings themselves fair.

Attorney-negotiated settlement, in contrast, suggests to litigants
that their case was not important enough to receive the court’s at-
tention. Perhaps even more important, because settlement gener-
ally focuses on only money, litigants may believe that critical issues
of right and wrong have been trivialized.3” This problem can be
even more severe in judge-hosted settlement conferences, where
judicial intervention is generally focused more on making litigants
aware of the costs and uncertainties of litigation than on providing
them with an opportunity to tell their story.38

This litigant dissatisfaction with traditional pretrial procedures
renders largely irrelevant the claims that ADR is unnecessary be-
cause most cases settle anyway or at least settle once a firm trial date
is set. The point is that settlement by traditional procedures is not
what litigants want. What litigants want—and what ADR provides—
is a forum they would not otherwise have.

Why not, then, provide more opportunities for trial? More trials
are not a realistic possibility for many courts, where a limited num-
ber of trial slots are available for civil cases. Nor are trials a realistic
possibility for many litigants, as Magistrate Judge Wayne Brazil has
argued in the context of a discussion of arbitration:

The choice in the real world for [cases of modest economic value is] not
between jury trial and arbitration, but between arbitration and no 