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Executive Summary

In the appropriation act funding the judiciary for fiscal 1994, Congress directed the
Judicial Conference of the United States to implement and study in up to six districts
the effect of waiving the $175 filing fee for individual Chapter 7 debtors who are
unable to pay the fee in installments (H.R. 2519, cited as the “Department of
Commerece, Justice, and State, the Judiciary and Related Agencies Appropriations
Act, 1994,” Pub. L. No. 103121, 107 Stat. 1153). In United States v. Kras, 401 U.S. 371
(1971), the Court held that the right to file a bankruptcy petition was not a
fundamental right requiring access to court for all citizens, thus upholding a
required filing fee. The Judicial Conference charged its Committee on the
Administration of the Bankruptcy System with overseeing the implementation and
evaluation of the pilot fee-waiver program, and the Federal Judicial Center
conducted the evaluation for the Committee. The pilot program was operative from
October 1, 1994, through September 30, 1997, in the following six districts: the
Southern District of Illinois, the District of Montana, the Eastern District of New
York, the Eastern District of Pennsylvania, the Western District of Tennessee, and
the District of Utah.

Below we summarize the evaluation and its findings under three major
headings: (1) Description of the Pilot Program; (2) Projections for a National
Program: Number of Applications and Waivers and the Cost; and (3) Issues for
Subsequent Legislation or Rules if the Program Is Implemented Nationwide.

Description of the Pilot Program

How many fee-waiver applications were filed and granted in the pilot districts?
What factors account for interdistrict variation in fee-waiver activity?

Across years and districts, an application for waiver of the filing fee was filed in
3.4% of all non-business Chapter 7 cases, and the fee was actually waived in 2.9% of
all such cases. Over the course of the pilot program, 4,518 applications were filed
and 3,867 (85.6%) were granted. The number of fee-waiver applications and actual
waivers rose from 1,300 and 1,035 in fiscal 1995 to 1,634 and 1,441 in fiscal 1997. The
increase in the number of applications appears to be the result of an increase in the
number of non-business Chapter 7 cases. The increase in the number of actual
waivers is due in part to an increase in the number of Chapter 7 cases. It also reflects
an increase, particularly early in the program, in the likelihood that an application
would be granted.

For the three-year period, the percentages of non-business cases involving fee-
waiver activity varied across the districts. The percentage of non-business Chapter 7
cases in which an application was filed ranged from 0.3% in the Western District of
Tennessee to 8.3% in the Eastern District of Pennsylvania. The percentage of non-
business Chapter 7 cases in which the filing fee was actually waived ranged from
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0.2% in the Western District of Tennessee to 7.8% in the Eastern District of
Pennsylvania.

The higher rate of applications in the Eastern District of Pennsylvania appears
due to the availability of legal services and pro bono representation to Chapter 7
debtors. Eighty-six percent of the applicants in the Eastern District of Pennsylvania
were represented by a pro bono or legal services attorney, but only 21% of the
applicants across the other districts were so represented.

For what reasons were applications denied and how did petitioners meet the fee
obligation, if at all, subsequent to the denial?

The most commonly given reason for denying an application was that the debtor’s
income, expenses, and assets indicated an ability to pay the required filing fee, at
least in installments. Other reasons for denying applications were that an attorney or
non-attorney had been paid (at all or at an inappropriately high fee) and that the
debtor provided insufficient/ambiguous information and failed to supplement it. In
a few cases, the application was denied because the debtor had a history of
repetitive filing or because bankruptcy was an inadequate solution to the problem
the debtor was trying to solve (e.g., the only debt to be discharged was non-
dischargeable; the debtor was attempting to protect property belonging to a third

party).

When the request for a fee waiver was denied, the debtor paid the filing fee
approximately 73% of the time. The fee was paid in a lump sum about 44% of the
time and in installments 56% of the time.

For how many applications were objections filed, hearings held, and rulings
modified?

Across the pilot districts, the U.S. trustee offices filed objections to less than 1% of
the applications. The U.S. trustee office in the Eastern District of Pennsylvania
played a more active role than did the U.S. trustee offices in the other pilot districts,
providing a statement of review, comment, or objection on every application. That
office provided comment, short of objection, in about 12% of the fee-waiver cases in
that district.

Hearings were scheduled on 300 (8%) of the 3,732 applications in the case-closing
sample and actually held on 267 (7%). Most of the hearings (90%) were set sua
sponte (although the U.S. trustee had entered comments in some cases), and most
were held before the court’s initial ruling on the application (92%) and before the
section 341 meeting (84%).

The initial ruling on about 2% of the applications was vacated, rescinded, or
otherwise modified by the court. Only two orders were appealed. In one case, the
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bankruptcy court was affirmed on the merits, and in the other the appeal was
dismissed because it was not timely filed.

Who used the program?

The report contains paragraph-length descriptions of 200 applicants that were
represented by the Consumer Bankruptcy Assistance Project in Philadelphia. The
paragraphs describe the applicants’ circumstances at the time of filing bankruptcy,
the consequences of filing bankruptcy for the applicants, and why paying the filing
fee in installments was not possible.

To provide other information about the users of the program, we compared the
type of unsecured debt they listed on schedule F (and amendments thereto) to that
listed by other Chapter 7 petitioners. We made this comparison in the Eastern
District of New York and the Eastern District of Pennsylvania because that is where
the bulk of the applications were filed.

The average number of unsecured debts held by in forma pauperis (IFP)
petitioners did not differ from the number held by non-IFP petitioners, nor did the
number of debts held by petitioners in the Eastern District of Pennsylvania differ
from the number held by petitioners in the Eastern District of New York. However,
the amount of total debt did differ between IFP and non-IFP petitioners and between
petitioners in the two districts. Across the districts, the debt of IFP petitioners was
less than that of non-IFP petitioners. Regardless of IFP status, debtors from the
Eastern District of New York had greater debt than those from the Eastern District of
Pennsylvania.

The nature of debt also differed between IFP and non-IFP petitioners and
between districts. In the Eastern District of Pennsylvania substantially more IFP
petitioners, compared to non-IFP petitioners, had debts related to basic
subsistence—to education, health, utility services, and housing. A large percentage
(63%) of the housing-related debts of IFP petitioners were owed to public housing
authorities (the creditor for only one of the non-IFP housing debts was a public
housing authority). Fewer IFP petitioners had unsecured debts stemming from bank
credit cards, major department store credit cards, individual store charges and credit
cards, and bank loans. Only 22% of the total unsecured debt held by IFP debtors was
credit card debt—a greater percentage (27%) of the debt was health-related. The
analogous percentages for non-IFP debtors were credit card, 48%, and health, 11%.

In the Eastern District of New York, most of the petitioners—both IFP and non-
IFP—had bank credit card debt, which accounted for almost two-thirds of the total
debt. Compared to non-IFP petitioners, somewhat more IFP petitioners had debt
related to health and utility services, but the total debt for these categories was only
a small fraction of the credit card debt. In addition, four IFP petitioners, but no non-
IFP petitioners, had debt stemming from Social Security Administration or welfare
overpayments.
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The distinction between credit card debt and debt related to basic subsistence
may of course be illusory. Debtors may have high credit card debt because they used
their cards to cover basic needs. Still, debtors who possess lines of credit arguably
are better able to meet the filing-fee obligation. In commenting on the program, the
Executive Office for U.S. Trustees noted that to the extent fee-waiver applicants are
seeking to discharge credit card debt, they evidently possess sufficient assets to
secure lines of credit and should be able to pay the requisite filing fee in
installments. This, of course, assumes credit card eligibility equates to financial
competence (a current point of debate).

Did the program increase access to the bankruptcy courts?

Responses to two questions in the survey of fee-waiver applicants indicate that the
fee-waiver program may make the bankruptcy courts more accessible to low-income
debtors. Almost 11% of the successful applicants said they would not have filed
bankruptcy had there been no waiver program, and a little less than a third said they
would have filed anyway, but at a later date. Among those who received a waiver,
10% said they would not have continued with their case absent the waiver. Half said
they would have continued, but a third did not know.

The Committee on Bankruptcy Issues of the Third Circuit Task Force on Equal
Treatment in the Courts found a higher single-female filing rate and markedly fewer
joint filings for IFP cases than non-IFP cases in the Eastern District of Pennsylvania.
That committee concluded that the fee-waiver program may have enhanced access
to the bankruptcy system for indigent single women. A working committee of the
Second Circuit Task Force on Gender, Racial, and Ethnic Fairness in the Courts
reached the same basic conclusion in its draft report to the Second Circuit Task
Force.

Did users of the program obtain a discharge of their debts, and did they reaffirm
debts?

Debtors whose fee-waiver applications were granted were more likely to obtain a
discharge compared to debtors whose applications were denied (95.4% versus
72.4%). This pattern was found for each district separately, except for the Southern
District of Illinois, where the rates for the two groups did not significantly differ,
and was more pronounced in the Eastern District of Pennsylvania.

Overall and in each district, the discharge rate for debtors whose fee was waived
was similar to that for all other Chapter 7 debtors in the pilot districts (95.4% versus
95.9%). Where we were able to obtain relevant information, we found estimates of
the discharge rates for cases in which an installment application was filed to be
lower than the discharge rates for cases in which the fee was waived.

Across the pilot districts, reaffirmation agreements were filed in between 1.4%
and 25% of cases in which the filing fee was waived (Southern Illinois, 24%;
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Montana,12.3%; Eastern Pennsylvania, 1.4%; Eastern New York, 4.5%; Western
Tennessee, 25%; and Utah, 15.5%).

Did the program encourage people to file bankruptcy with no intention of
following through to discharge?

Of cases in which a fee-waiver application was filed, the petition was filed complete
with the mailing matrix, all schedules, and the statement of financial affairs about
80% of the time. Another 6% of the cases were missing just one document, which
was most often the mailing matrix (83%). This suggests that the petitioner’s goal in
filing bankruptcy went beyond just obtaining relief from the stay.

What were the less tangible benefits of filing bankruptcy for the users of the
program?

Responses to four questions in the applicant survey suggest some of the less tangible
benefits filing bankruptcy may have had for users of the fee-waiver program.

Of the respondents whose fees were waived, about three-quarters said collection
agencies were calling and writing their household attempting to collect money; over
half said they or their spouse were very worried or emotionally upset because of
debt problems; and almost half of the applicants said they had recently lost their job
or become unable to work for other reasons. About a third said they were behind in
paying a utility bill so that the company had shut off or threatened to shut off
service, and at least 20% said they were behind in paying rent and that they or
someone they support had recently had serious medical problems and big medical
bills.

Compared to debtors whose fee-waiver request was denied, debtors whose fee
waiver was granted were more likely to report they were trying to obtain public
housing, behind in paying rent, facing eviction, and behind in paying a utility bill,
and less likely to report that someone to whom they owed money was taking their
wages or had threatened to take their wages.

Debtors whose fees were waived were more likely to report that filing
bankruptcy made it easier to keep or get housing (29.4% compared to 13.8% for
those whose fee-waiver request was denied). They were also more likely to say that
filing bankruptcy reduced the tension or stress in their household (85.6% versus
65.3%). This pattern held for most districts, but in Utah, those whose applications
were denied more frequently said filing bankruptcy had increased household stress
(47.1% versus 24.5% overall), and less frequently said it reduced stress (29.4% versus
65.3% overall). And in Eastern Pennsylvania, among the unsuccessful applicants,
filing increased stress 31.6% of the time (versus 24.5% overall) and decreased it only
52.6% of the time (versus 65.3% overall).

Most applicants, whether their fee was waived or not, said filing bankruptcy had
no effect on their employment situation. Of those whose fee was waived, only about
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8.7% said filing bankruptcy made it easier to work at their job or to obtain a job, and
only about 3.8% said filing bankruptcy made it harder.

In sum, it does appear that many IFP debtors benefited from filing bankruptcy.
However, some of them might have benefited more from a lesser remedy (e.g.,
referral to consumer credit counseling or social services to work-out agreements
with quasi-public utility services or public housing). Such remedies would not
restrict the debtors” ability to obtain bankruptcy relief when they might need it
more. For example, we know that at least 89 of the Eastern Pennsylvania applicants
were assisted by tenant organizations, and presumably were filing bankruptcy to
discharge public housing debt so they could keep or obtain such housing. The
Consumer Bankruptcy Assistance Project’s summaries also indicate some of its
clients filed for this purpose. A change in non-bankruptcy law or policy might
provide these very poor debtors more straightforward solutions to their problems.

Did the program increase Chapter 7 filings?

From 1994 to 1997, yearly consumer filings in each of the pilot courts rose
dramatically, and in all pilot districts but New York the change was due to both an
increase in the number of Chapter 7 and in Chapter 13 filings. This pattern of change
mirrors that found nationwide and complicates determining whether the fee-waiver
program resulted in a shift of filings from Chapter 13 to Chapter 7, or in an increase
in filings overall. It is clear, however, that only a small fraction of the increased
filings are due to the program. The percentage increase in Chapter 7 filings and total
consumer filings is basically the same in all pilot courts, including and excluding the
fee-waiver cases.

Did the fee-waiver program encourage debtors to file under Chapter 7 even when
Chapter 13 was more appropriate?

The Western District of Tennessee was included in the study in part because it has a
high number of Chapter 13 cases relative to Chapter 7 cases and so was a good place
to examine the issue. There is no indication that debtors in this district filed in
Chapter 7 rather than Chapter 13 merely to obtain benefit of the fee-waiver program.
The proportion of consumer cases filed under Chapter 7 is the same, even if one
assumes that all cases in which an application was filed would have been filed
under Chapter 13 in the absence of the pilot program.

In only one of the other five pilot districts (the Eastern District of Pennsylvania)
did the percentage of consumer cases filed as Chapter 7 seem to increase during the
pilot program. But because only a small fraction of the increased filings in this
district could be due to the fee-waiver program, the change in the percentage must
be only partially, if at all, due to the fee-waiver program.
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Did the program increase the number of bankruptcy petitions by inmates?

The Southern District of Illinois was selected as a pilot district partly because it has
three federal and eleven state correctional institutions and thus would provide a
good test of whether the program would increase the number of bankruptcy
petitions, including frivolous ones, by inmates. During the first two and a half years
of the program, only seven inmates in this district asked that their filing fee be
waived. Six inmates received a waiver of the filing fee and six received a general
discharge of their debts.

Across all the pilot districts during the first two and a half years of the program,
27 inmates asked that their filing fee be waived; 17 of the requests were granted, 8
were denied, and 2 were not decided before the case was dismissed. Nineteen of the
27 inmates received a discharge.

These prisoner cases presented no extraordinary issues to the courts, with the
exception of one case in the Southern District of Illinois. See In re Merritt, 186 B.R.
924 (Bankr. S.D. Ill. 1995), in which an IFP debtor appealed the bankruptcy court’s
decision regarding the dischargeability of a penalty imposed for damaging prison

property.
Did the program bring more pro se debtors into the bankruptcy courts?

Another concern about the program was that it would indirectly increase the
workload of the clerk’s office and judge’s staff because the program would bring
more pro se debtors into court. Overall, 38% of the fee-waiver applicants appeared
pro se. The percentage ranged across the districts from 10.8% in Eastern
Pennsylvania to 78.5% in Eastern New York. In New York, legal services attorneys
assisted with the preparation of petitions without entering a court appearance in 354
cases—if these debtors are considered to be represented, the percentage of pro se
debtors in the district drops to 50.3%.

It appears that the percentage of fee-waiver applicants that appear pro se is
disproportionately high compared to other Chapter 7 debtors—more or less so
depending on the availability of pro bono legal services and the judicial inclination
to waive the fee when an attorney has been paid. Thus, these filings may be
disproportionately burdensome to the clerk’s office, judges, trustees, and other
parties.

Did the program exacerbate problems associated with petition preparers?

Of the 3,732 cases filed under the program in its first two and a half years, an
application was filed in 224 cases in which a non-attorney had been paid, and the
application was granted in 165 cases. Most of these cases were filed in the Long
Island offices of the Eastern District of New York by petition preparers, with a
notable number also being filed by petition preparers in the District of Utah. Most of
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the New York applications (80%), but only about a third of those in Utah (38%),
were granted. Not surprisingly, the number of such applications appears to be
declining because action has been taken against petition preparers who have filed
fee-waiver applications in both Eastern New York and Utah.

Projections for a National Program: Number of Applications and
Waivers and the Cost

How many applications would be filed if the program were implemented
nationwide?

Table S-1 shows the projected number of applications and waivers assuming,
alternatively:

o the same percentage as the overall percentage in the pilot courts (row 1);

e the same percentage as the overall percentage in the pilot courts, excluding
those cases in which an attorney had been paid in connection with the case
(row 2);

 the same as the overall percentage in the pilot courts, excluding those cases in
which a non-attorney had been paid in connection with the case (row 3);

e the same as the overall percentage in the pilot courts, excluding those cases in
which an attorney or non-attorney had been paid (row 4);

 the percentage of Chapter 7 debtors with income below the poverty line (row
5);

o the percentage of Chapter 7 debtors represented pro bono (row 6); and

 the percentage of Chapter 7 debtors represented pro bono, adjusted upward
according to the percentage of applicants in the pilot districts proceeding pro
se (row 7).

These projections are based on the number of non-business Chapter 7 cases filed in
fiscal 1997 (926,183) and are subject to increase if the number of filings increases. The
number of non-business Chapter 7 cases rose by 26% from fiscal 1996 to fiscal 1997
and the Administrative Office expects filings to continue to rise through fiscal 1998
and then remain steady in fiscal 1999.
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Table S-1: Projected Number of Applications and Waiver Applying Alternative Assumptions

Estimated Number of Estimated Number of

Alternative Standard Applications Based on Waivers Based on
or Assumption FY 97 Filings FY 97 Filings
1. Totality of circumstances 31,490 26,859
2. Totality of circumstances, prohibiting 29,638 25,933

waivers when an attorney had been paid

3. Totality of circumstances, prohibiting 31,490 25,933
waivers when a non-attorney had been paid

4. Totality of circumstances, prohibiting 29,638 25,007
waivers when an attorney or non-attorney
had been paid

5. Income below the poverty line 300,083 300,083

6. Number of Chapter 7 debtors represented 19,841 19,841
pro bono

7. Number of Chapter 7 debtors represented 36,075 32,406

pro bono, plus pro se debtors

Not all those eligible under the “income below the poverty line” standard
requested a waiver of the filing fee in the pilot program (e.g., only 8.3% of consumer
Chapter 7 debtors requested a fee waiver in the Eastern District of Pennsylvania but
38.5% are thought to have income below the poverty line). Thus, if the courts waived
the filing fee for all debtors with income below the poverty line, whether or not the
debtor requested a waiver, the number of waivers would likely increase greatly.

Some judges in the pilot courts used the poverty guidelines as informal criteria to
guide their decisions. This suggests that even if the poverty guidelines are not
published as the eligibility standard, the number of waivers may increase as the
program becomes better known and determinations become more routine. This is
especially true if waivers are allowed when attorneys are paid because attorneys
would nearly always suggest non-payment of the fee to clients who qualified. Thus,
the percentage of debtors falling below the poverty line can be taken as an estimate
of the upper limit of the percentage of debtors that would receive a waiver.

Before the start-up of the fee-waiver program, the bankruptcy court in the
Central District of California expressed an interest in participating in the pilot
program because of its significant problem with petition preparers filing bankruptcy
petitions to temporarily stay an eviction or foreclosure with no intention of the
debtor appearing at the section 341 meeting or even filing schedules (so-called,
unlawful detainer cases). Given the petition preparers’ sophistication, it was thought
that they would attempt to avoid paying the filing fee if a national program were
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implemented. The Bankruptcy Committee did not identity the district as a pilot, but
has met with the representatives from the district about the probable impact of a
national program.

To avoid improper waivers of the filing fee, the district representatives believe it
is essential for their judges to have clear authority to review and rule on fee-waiver
applications before the automatic stay goes into effect, and to deny the waiver if a
case is being filed for an improper purpose. This type of review would necessitate
the debtor filing complete schedules and statements along with the petition and fee-
waiver application. The district representatives think existing statutory authority
under 11 U.S.C. § 707(a) and (b) for dismissing a case for cause or substantial abuse
is inadequate for dealing with the unlawful detainer cases because once the
automatic stay is in effect, the petitioners in these cases have gotten what they want
and do not care whether the case is dismissed.

What would a national fee-waiver program cost?

In Table S-2 we show the lost revenue and personnel costs associated with each of
the scenarios listed in Table S-1. The lost revenue due to a national program falls
within a comparatively narrow range ($3.5 million to $5.8 million) assuming all the
alternative eligibility standards, except one. If “below the poverty line” is adopted as
a “bright-line” standard, the estimated lost revenue is much more ($53 million). The
cost for additional clerk’s office personnel also falls within a comparatively narrow
range (from about $1 million to about $1.9 million) for all the alternative standards,
except “below the poverty line.” Our formula results in a much more significant cost
for the “below the poverty line” standard. This is likely an overestimate because
application of this standard would require minimal review and discretion, and the
formula is based on the time required to review applications under a discretionary
standard.

Judges spent little time on the program, and thus a national program should not
necessitate additional judgeships, assuming the number of applications remains at
the current level. Looking to the Eastern District of Pennsylvania (the district with
the highest number of applications), bankruptcy judges spent approximately 298
hours on the program across all three years, or about 99 hours per year, excluding
time related to the study and publicizing the pilot program. This is about 60 hours
per judge for the three years, combined or 20 hours per judge per year. Judges spent
approximately 45% of the time devoted to the program reviewing fee-waiver
applications and meeting with IFP clerks about specific applications; 6% of the time
presiding at hearings related to the applications; 29% of the time preparing/signing
related memoranda and orders; 13% of the time on administrative and other routine
matters related to the program; and 6% of the time on miscellaneous matters related
to the program.

10
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Table S-2: Projected Number of Applications that Would Be Granted and Lost Fees, Given
Alternative Eligibility Standards and Assumptions

Lost Personnel Cost for
Miscellaneous Additional Clerk’s
Alternative Standard Lost Filing Fee | Fees ($2.76 per Office Personnel
or Assumption ($175 per case) case) (see note 1)

1. Totality of circumstances $4,700,325 $74,131 $1695,408

$1,495,551

2. Totality of circumstances, prohibiting $4,538,275 $71,575 $1.596,003
waivers when an attorney had been paid $1’ 407,8 64

3. Totality of circumstances, prohibiting $4,538,275 $71,575 $1 695,408
waivers when a non-attorney had been $1’ 495’551
paid T

4. Totality of circumstances, prohibiting $4,376,225 $69,019 $1.596,003
waivers when an attorney or non- $1’ 40718 64
attorney had been paid T

5. Income below the poverty guidelines $52,514,525 $828,229 $16,169,880

$14,263,752
(see note 2)

6. Number of Chapter 7 debtors $3,472,175 $54,761 $1.071,365

represented pro bono $é 45 (’)71
(see note 2)

7. Number of Chapter 7 debtors $5,671,050 $89,441 $1.943,920
represented pro bono, plus pro se $1’71 4’7 68
debtors T

Note:

1. Top entry in each cell for the column “Personnel Costs” is first-year cost; bottom entry is subsequent
year cost.

2. Our formula for estimating personnel costs most likely overestimates the time required to process

applications if income below the poverty line is adopted as a “bright-line” standard (row 5 of the table)
or if the filing fee is waived for all debtors represented by legal services or organized pro bono groups
(row 6). Application of these standards would require minimal review and discretion.

Another factor contributing to the cost of the program is the extent to which it
produces additional bankruptcy filings. Our findings suggest that although the pilot
program increased access to the courts for certain debtors, the net increase in the
number of filings was small. Use of eligibility standards other than some variant of
the totality of the circumstances (e.g., the poverty line) might result in a larger
increase of filings.

The work and lost revenue associated with waivers of the filing fee should be
offset by some of that associated with paying the fee in installments. Presumably,

11
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some debtors who request a waiver of the filing fee would attempt to pay the filing
fee in installments in the absence of a fee-waiver program. Clerk’s office and judge
time would be required to process and determine motions for nonpayment of fees
and to hold related hearings. Moreover, some, if not all, of the filing fee would be
left unpaid. The Administrative Office does not routinely maintain a record of the
number of installment applications and the amount of the filing fee actually paid
pursuant to them. We are attempting to obtain the information on a district-by-
district basis.

Issues for Subsequent Legislation or Rules if the Program Is
Implemented Nationwide

We provide information relevant to a number of issues to be considered if a national
program is implemented, including:

e How should the cost of a national program be offset?

e What procedures should be used to process the applications and what
eligibility criteria should be applied?

e What role should the U.S. trustee and the Chapter 7 trustees play?
 Should waiver of the filing fee constitute waiver of all miscellaneous fees?
e Should the fee-waiver program be extended to Chapter 13?

e Can the installment program be modified to eliminate the need for a fee-
waiver program?

Here we summarize the first of these issues.
How should the cost of a national program be offset?

In discussing ways to offset the costs of a national program, we assume the rate of
waivers will mirror that in the pilot courts, but the rate could vary greatly according
to the several factors: eligibility standard employed; the public’s and bar’s
awareness of the program; the degree of scrutiny given applications; and the overall
rate of Chapter 7 filings.

Assuming applications will be filed and granted at the rate found in the pilot
districts, a national fee-waiver program would result in approximately $4,700,325 in
lost filings fees, approximately $74,131 in waived miscellaneous fees for IFP debtors,
and approximately $1,495,551 in salary for additional clerk’s office personnel, for a
total of approximately $6,270,007. The Bankruptcy Committee endorsed the
recommendation of its IFP subcommittee that the most straightforward way to fund

12
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a national program would be for Congress to increase the judiciary’s appropriation
by this amount, which represents 2/10 of 1% of the judiciary’s total fiscal 1997
appropriation.

If monies are not directly appropriated to cover the costs of the program, the
subcommittee suggested and the committee secondarily endorsed requesting
authorization for application of the U.S. Treasury share of the filing fee to cover the
cost of the program. Currently, the general fund of the U.S. Treasury receives $15
from the filing fee for each Chapter 7 case. In fiscal 1997 alone, the general fund
received approximately $13,892,745 from Chapter 7 bankruptcy filings. Thus, lost
revenue due to waived fees would be recovered if the judiciary could retain this
portion of the fee for all non-IFP cases in a special fund designated as “no year”
money. From the fund, $160 would be allocated for each IFP case among the entities
who would have benefited from the filing fee (e.g., the judiciary would receive $70,
the U.S. trustee system would receive $30 dollars, and the case trustee would receive
$60). The drawback to this approach is that the fund may be insufficient to cover the
costs of the program in subsequent years if the ratio of IFP to non-IFP cases
dramatically increases. Designating the fund’s receipts as “no year,” however,
would enable the judiciary to better respond to moderate filing fluctuations.

13
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I. Action to Implement the Program by the Congress and the
Committee on the Administration of the Bankruptcy System

In the appropriation act funding the judiciary for FY94, enacted October 14, 1993,
Congress directed the Judicial Conference of the United States to study two
variations on the system of filing fees in bankruptcy courts. For Chapter 7 cases, the
Conference was to implement and study in up to six districts the effect of waiving
the filing fee for individual debtors who are unable to pay the fee in installments.
For chapter 11 and 13 cases, the Conference was instructed to study, but not
implement, a graduated fee system based on assets, liabilities, or both.' The Judicial
Conference’s report to Congress, which is to be submitted by March 31, 1998, must
include:

e an estimate of the costs and benefits that would result from waiving
bankruptcy fees payable by debtors who are individuals;

e recommendations regarding various revenue sources to offset the net costs of
waiving such fees;

* an evaluation of the effects that would result in cases under chapters 11 and
13 of title 11, U.S. Code, from using a graduated bankruptcy fee system based
on the debtor’s assets, liabilities, or both; and

e recommendations regarding various methods to implement such a graduated
bankruptcy fee system.

Anticipating the congressional directive on bankruptcy fees, in December 1992,
the Committee on the Administration of the Bankruptcy System (Bankruptcy
Committee) appointed a subcommittee on in forma pauperis. Working with staff of
the Federal Judicial Center, the subcommittee explored options for evaluating the
potential effects of waiving the filing fee in consumer bankruptcy cases and
concluded that a pilot study was the only reliable way to determine (1) the effect of a
fee-waiver provision on the workloads of clerks’ offices and judges, including an
assessment of the time needed to process fee-waiver applications and to meet the
needs of additional pro se debtors; (2) the number of applications and additional
filings that would be generated by a nationwide fee-waiver provision; and (3) the
costs associated with a fee-waiver provision. In June 1993, the Bankruptcy
Committee approved the Subcommittee’s recommendation that the Judicial
Conference

1. H.R. 2519, cited as the “Department of Commerce, Justice, and State, the Judiciary and Related
Agencies Appropriations Act, 1994,” Pub. L. No. 103-121, 107 Stat. 1153. In United States v. Kras, 401
U.S. 371 (1971), the Court held that the right to file a bankruptcy petition was not a fundamental right
requiring access to court for all citizens, thus upholding a required filing fee.

2. Original members of the subcommittee were Bankruptcy Judge W. Homer Drake and District
Judge Donald E. Walter (chair). Judge Drake is no longer a member of the Bankruptcy Committee
and has been replaced on the subcommittee by Bankruptcy Judge Michael J. Kaplan. Michael W.
Dobbins, clerk liaison to the Bankruptcy Committee during two years of the pilot program, also
worked with the subcommittee.

14
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e recommend that Congress fund a pilot study to assess accurately the full
impact of an in forma pauperis provision on the bankruptcy courts, with the
understanding that no pilot project can be undertaken unless the Congress
will provide additional and adequate funding to defray the costs of the study
(including the need for additional support staff in the pilot districts) and the
loss of revenue to the system resulting from the waiver of filing fees; and

* express its concern about the implementation of an in forma pauperis provision
in bankruptcy but defer taking a formal position pending completion of the
pilot study or empirical survey.

The Judicial Conference adopted these recommendations.’

When the 1993 legislation mandating the pilot program was passed, the Judicial
Conference charged its Bankruptcy Committee (and in turn, the Bankruptcy
Committee charged its IFP subcommittee) with overseeing the program’s
implementation and evaluation, including its budget. The legislation did not
provide additional funding to cover the costs of the program, as recommended by
the Judicial Conference. Instead, Congress assumed, in its report on the legislation,
that the judiciary would not incur a cost of more than $1,500,000 to comply, of which
not more than $100,000 could be spent on the analyses associated with the report.*
The Federal Judicial Center agreed to assume the primary responsibility for
evaluating the pilot fee-waiver program and the Bankruptcy Judges Division of the
Administrative Office of the U.S. Courts agreed to assume the primary responsibility
for evaluating the effects of a graduated fee system for chapter 11 and 13 cases.’

Before the pilot program began, the subcommittee recommended that

o the following districts be selected for the study based on a number of
statistical, geographical, and other factors: Southern District of Illinois,
District of Montana, Eastern District of New York, Eastern District of
Pennsylvania, Western District of Tennessee, and District of Utah;®

* the determination of in forma pauperis status should be in the judge’s
discretion based on consideration of the circumstances of individual cases,
rather than based on a set standard (e.g., income below the federal poverty
guidelines);

3. Report of the Judicial Conference Committee on the Administration of the Bankruptcy System,
Agenda Item F-4 (September 1993); Report of the Proceedings of the Judicial Conference of the United
States 41 (September 1993).

4. Conference Report on H.R. 2519.

5. Memorandum of Understanding between the Federal Judicial Center and the Administrative
Office dated April 12, 1994. The study of graduated fees will be forwarded to Congress together with
this report.

6. See section IL A, infra.
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e astandard fee-waiver application developed by the subcommittee be used in
all pilot districts and that applicants certify that the information provided is
accurate and that they are unable to pay the filing fee in installments;

e the U.S. trustee be given notice of and an opportunity to object to each
application; and

e the Judicial Conference authorize the creation of temporary positions to assist
the pilot courts with processing the applications.

These recommendations were approved by the Bankruptcy Committee and the
Judicial Conference.’

In addition, the subcommittee developed a set of guidelines for processing fee-
waiver applications and the underlying Chapter 7 cases and worked with the pilot
courts to develop the specific procedures to be used in processing the applications.
To underscore its commitment to the fee-waiver program and to ensure the
participating courts knew it stood ready to help make the program a success, the
subcommittee met with the chief bankruptcy judges and clerks of court for the pilot
districts in Washington, D.C., in May 1994, and traveled to each court during the fall
of 1994. The subcommittee has worked with the pilot courts throughout the project
to assess personnel and other resource needs and to develop and monitor the related
budgets.

7. Report of the Judicial Conference Committee on the Administration of the Bankruptcy System,
Agenda Item F-4 (March 1994); Report of the Proceedings of the Judicial Conference of the United
States 11-12 (March 1994).
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II. Implementation of the Pilot Program
A. Selection of the Pilot Districts

To help select the pilot districts, the Center developed a descriptive profile for each
district. The profiles were based on information concerning the following factors:

e the proportion of non-business Chapter 7 cases, filed in 1992, in which fees
were paid in installments;

e the proportion of these cases that were dismissed within 120 days;

 the proportion of these cases in which the debtor was pro se; and

o the forecasted change in Chapter 7 filings from 1992 to 1993.°

We surveyed bankruptcy clerks to obtain information about the first three
factors; we received responses from all but eight districts. Information needed to
forecast the change in filings was obtained from the Administrative Office.

We ranked the districts according to information obtained about these four
factors. For example, the proportion of non-business Chapter 7 cases in which fees
were paid in installments was highest in the Eastern District of Tennessee, so this
district was ranked first; the proportion was lowest in Rhode Island, so this district
was ranked 83rd. (Information concerning this factor was missing for some
districts.)

In selecting the pilot districts, the subcommittee attempted to obtain variation
along these rankings, as well as the following other factors:

the number of 1992 non-business Chapter 7 filings;

the ratio of 1992 Chapter 13 filings to 1992 non-business Chapter 7 filings;
the ratio of 1992 non-business Chapter 7 filings to all 1992 bankruptcy filings;
geographic location of the district;

whether the district was urban or rural;

size of the court; and

the availability of legal service or pro bono legal assistance.

In addition, the subcommittee considered whether (1) there was a district that
matched the potential pilot district fairly closely on the relevant factors for
comparative purposes; (2) the district was currently understaffed in relation to its
weighted caseload; and (3) characteristics of a court’s operation might
facilitate/hamper a successful study (for example, a change of clerks immediately
before or during the study period).

8. The forecasts were based on both business and non-business Chapter 7 filings for two reasons:
first, from a theoretical perspective the distinction between business and non-business Chapter 7
cases is sometimes ill-defined; and second, as a practical matter we did not have a data set that
distinguished between these two classes of Chapter 7 cases at the time the forecasts were produced.
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B. Procedures for Processing the Applications

The in forma pauperis subcommittee developed guidelines for processing fee-waiver
applications and the underlying Chapter 7 cases (see Appendix A). The purpose of
the guidelines was to advise the courts in developing the specific procedures for
their districts, while recognizing that the courts might revisit and resolve some
issues differently over time. A summary of the procedures adopted by the districts is
in Appendix B; copies of the standing orders implementing the fee-waiver program
in the pilot districts and setting forth the related procedures are on file with the
Center. The application form developed by the subcommittee for use in all the pilot
courts is in Appendix C.

C. IFP Clerk Positions

At the outset of the pilot program, the workload implications were unclear but were
expected to be substantial. Thus, on the recommendation of the Bankruptcy
Committee and its IFP subcommittee, the Judicial Conference approved the
authorization of nine temporary law clerks.” The interim standards for the IFP clerk
set the top grade for this position at JSP-10. The position description is included in
Appendix D.

During the first year of the program, each district except Montana employed at
least one IFP clerk; the Eastern District of New York employed three IFP clerks and
the Eastern District of Pennsylvania employed two. In Montana, much of the
substantive work performed by the IFP clerks in the other pilot districts was
performed by the judge’s law clerk. This law clerk’s term expired in August 1995;
the Bankruptcy Committee authorized expending IFP funds to provide for a two-
month employment overlap between that clerk and a new one so the new clerk
could receive instruction regarding the fee-waiver program. A separate position
description was developed for this clerk to reflect these other responsibilities (see
Appendix D).

Since the first year, the number of positions changed as follows:

e Because very few applications were filed in the Western District of Tennessee,
the Bankruptcy Committee did not reauthorize its IFP clerk position for fiscal
1996 and fiscal 1997.

e Because the number of applications was low in the Southern District of
Illinois and the hours expended by the IFP clerk on the program were
minimal during the first two years, the Bankruptcy Committee did not re-

9. In March 1994, the Judicial Conference approved eight positions. Report of the Judicial
Conference Committee on the Administration of the Bankruptcy System, Agenda Item F-4 (March
1994); Report of the Proceedings of the Judicial Conference of the United States 12 (March 1994). On
August 8, 1994, the Executive Committee of the Judicial Conference approved nine rather than eight
positions.

18



Implementing & Evaluating the Chapter 7 Filing Fee Program

authorize its IFP clerk position for fiscal 1997. In addition, the Bankruptcy
Committee did not reauthorize the third position for the Eastern District of
New York for fiscal 1997."

D. Publicity of the Fee-Waiver Program

The subcommittee worked with the pilot districts to ensure that the bar and the
public received adequate notice of the program. All pilot courts engaged in a
vigorous campaign to notify newspapers, professional journals and newsletters, law
schools, bar associations, social services agencies, community organizations, and pro
bono and legal services attorneys of the program. In addition, information about the
program was posted in the courthouse and made available at the intake counter. IFP
clerks and bankruptcy judges also spoke about the program at seminars and bar
meetings. Appendix E describes the publicity efforts of each pilot court.

Responses to one question on the survey of fee-waiver applicants (see section
I1.C, infra) show how applicants learned of the program. Table 1 shows that a
notable percentage of applicants heard of the program from the court, but in no
district was the court the most frequent source of information. For all but one district
(S.D. I1L.), the most common source of initial information was an unpaid attorney,
with this percentage being much higher in Eastern Pennsylvania than elsewhere. In
the Southern District of Illinois, applicants were somewhat more likely to hear of the
program from a paid attorney than from an unpaid attorney. Only in the Eastern
District of New York did a notable number of applicants say they heard of the
program from a paid non-attorney.

In sum, the IFP subcommittee and the pilot districts made substantial and
concerted efforts to help the pilot program run smoothly and effectively.

10. Actually, the Eastern District of New York operated with two clerks for part of fiscal 1996 as
well because one of the IFP clerks resigned and was not replaced due to the Bankruptcy Committee’s
decision regarding fiscal 1997. In addition, another of the IFP clerks resigned in fiscal 1997 and the
duties were assumed by existing clerk’s office staff.
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Table 1: Applicant Survey
How did you find out that you might be allowed to file bankruptcy withoutpaying a filing fee?
(Please check all that apply.)

S.D. I1l. D.Mont. | EED.N.Y. | ED.Pa. (W.D. Tenn.| D. Utah

Newspaper 4 1 8 12 0 4
5.5% 4.2% 2.2% 2.1% 0.0% 5.0%
T.V. or radio 0 0 6 7 0 0
0.0% 0.0% 1.7% 1.2% 0.0% 0.0%
The court 7 2 79 21 3 24
9.6% 8.3% 21.9% 3.7% 25.0% 3.0%
An attorney I paid, or 32 3 11 19 2 7
another person in that 43.8% 12.5% 3.0% 3.3% 16.7% 8.8%

attorney’s office

An attorney I did not pay, or 24 12 148 429 5 27
another person in that 32.9% 50.0% 41.0% 74.9% 41.7% 33.8%
attorney’s office

A person I paid to help me
complete the bankruptcy 1 1 60 9 0 3
petition, other than an 1.4% 4.2% 16.6% 1.6% 0.0% 3.8%

attorney or person who
works for an attorney

Another person who had 0 0 22 28 0 2
filed bankruptcy 0.0% 0.0% 6.1% 4.9% 0.0% 2.5%
A family member or friend 9 2 43 66 1 9
12.3% 8.3% 11.9% 11.5% 8.3% 11.3%
Other (see note) 5 4 13 23 1 13
6.8% 16.7% 3.6% 4.0% 8.3% 16.3%
Total (see note) 73 24 361 573 12 80

Note: Percentages are of column totals; percentages within a column do not sum to 100 because some
applicants checked more than one response. Twenty of the 1,143 applicants who returned the
questionnaire did not answer this question. Those people who checked the “other” category gave
social services, library books, bankruptcy kits, and, in a few cases, creditors and prison inmates as their
sources of information on the fee-waiver program.
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III. Evaluation of the Pilot Program
A. Potential Drawbacks and Benefits of the Program

In a 1993 Center survey, an overwhelming majority of bankruptcy judges reported
that they either moderately or strongly opposed allowing eligible individuals to
proceed in forma pauperis in Chapter 7 and in Chapter 13 (see Table 2)."

Table 2
1993 Survey of Bankruptcy Judges
Please indicate the extent to which you support or oppose allowing eligible individuals
to proceed in forma pauperis in Chapter 7 and in Chapter 13. (Percentages are of the
total, excluding the category of “no response/ambiguous response.”)

Chapter 7 Chapter 13
n o n %

Strongly support 19 8.9 12 5.7
Moderately support 10 4.7 8 3.8
Have mixed feelings 20 9.3 12 5.7
Moderately oppose 32 15.0 18 8.5
Strongly oppose 127 59.3 157 74.1
No opinion 6 2.8 5 24
No response/ambiguous response 11 13

TOTAL 225 225

Judges’ opposition to in forma pauperis for Chapter 7 debtors appeared to stem
from the following interrelated perceptions:

e A fee-waiver program would encourage people to file bankruptcy even when
there was no benefit in doing so. Debtors who cannot afford the filing fee
probably do not benefit from filing bankruptcy because they are judgment-
proof, or because their principal problem may be solved by a lesser remedy
(e.g., referral to consumer credit counseling or social services) that would not
restrict their ability to obtain bankruptcy relief when they may need it more.

e Nearly everyone who files a Chapter 7 case will request the filing fee to be
waived. Adequate screening of the applications will be time-consuming and
thus costly. Such screening is necessary, however, to avoid excessive loss of
revenue to the judiciary and to ensure adequate revenue to pay the Chapter 7
trustees.

11. The 1993 survey was conducted to help the Center plan its research on the bankruptcy
system. Responses were received from 225 bankruptcy judges (77%).
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* A fee-waiver program would increase the number of people who file to
benefit from the automatic stay with no intention of following through to a
discharge (e.g., people will file to temporarily avoid eviction).

e The program would encourage inappropriate filings from certain groups of
people (tax protesters and prison inmates).

e Allowing debtors to proceed in forma pauperis in Chapter 7 cases but not
Chapter 13 cases would encourage debtors to file in Chapter 7 even when
Chapter 13 was more appropriate.

e A fee-waiver program would increase “bankruptcy mill” activity. Petitions
filed by petition preparers, on the whole, would be ill-conceived and badly
prepared.

e A fee-waiver program would indirectly increase the workload of the clerk’s
office and judge’s staff because the program would bring more pro se debtors
into court. Large amounts of clerk and court time would be required to clean
up incomplete and faulty pleadings, and trustees would be required to spend
time determining facts omitted from the pleadings.

More generally, opponents of allowing debtors to proceed in forma pauperis
argued that the filing-fee requirement denies individuals access to the bankruptcy
courts only in rare circumstances. Most debtors, they argued, enjoy access because
they maintain an income despite their liabilities and as a result are able to pay the
filing fee. Moreover, Fed. R. Bankr. P. 1006 allows individuals with limited resources
to pay the filing fee in installments over a 120-day period, which can be extended by
the court to 180 days. In addition, some judges have suggested that alternatives
other than a fee waiver may increase access to the courts without producing as many
negative side effects. For example, debtors could be allowed to pay the filing fee
over time by means of a wage-deduction order or debtors could be allowed to pay a
reduced fee based on the level of scheduled assets and liabilities.

On the other hand, proponents of allowing eligible debtors to proceed in forma
pauperis argue first and foremost that poor people should not be denied access to
bankruptcy simply because they cannot pay the filing fee.” In addition, they argue
that:

e Even so-called “judgment proof” debtors may benefit from filing bankruptcy.
They may file, for example, to prevent utility shutoff or a repossession of
essential property; to protect or restore a driver’s license under a state
financial responsibility law due to an unpaid judgment; to discharge a debt
that is an impediment to participating in a government program such as

12. Henry J. Sommer, In Forma Pauperis in Bankruptcy: The Time Has Long Since Come, 2 Am. Bankr.
Inst. L. Rev. 93 (Spring 1994).
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public housing; to prevent garnishment of wages (which is allowed in some
states even when the debtor’s income is below the poverty line); and to end
repeated, and perhaps harassing, calls from creditors and collection agencies.

e The number of debtors qualifying for waiver of the filing fee should not be
overwhelming because eligibility would turn primarily on income, not on an
imbalance between assets and liabilities.

e The work required to process fee-waiver applications will not greatly increase
the workload of the bankruptcy judges and clerks’ offices. The work may
simply replace or reduce that needed to process and monitor an application
to pay the fee in installments.

e Some people who would benefit from filing bankruptcy cannot afford to pay
even the first installment of the filing fee in an emergency situation (such as
to avoid a utility shutoff or sheriff’s sale).

e A fee-waiver program would not exacerbate problems associated with
“bankruptcy mills”; these mills are already sophisticated enough to know
how to file a bankruptcy petition at little or no cost. In any event, the solution
to abuse by petition mills is not to restrict access to the system for all indigent
persons but rather to curtail it with criminal prosecutions.”

B. Scope of this Report

In this report, we provide information related to questions falling into three major
categories: (1) Description of the Pilot Program; (2) Projections for a National
Program; and (3) Issues for Legislation or Rule if the Program Is Implemented
Nationwide. In describing the pilot program, we answer the following questions:

e How many fee-waiver applications were filed and granted in the pilot
districts?

e What factors account for interdistrict variation in fee-waiver activity?

 For what reasons were applications denied and how did petitioners meet the
fee obligation, if at all, subsequent to the denial?

e For how many applications were objections filed, hearings held, and rulings
modified?

* Who used the program?

¢ Did the program increase access to the bankruptcy courts?

* Did users of the program obtain a discharge of their debts, and did they
reaffirm debts?

13. For further discussion of these arguments, see Sommer, supra note 12, and Karen Gross, In
Forma Pauperis in Bankruptcy: Reflecting on and Beyond United States v. Kras, 2 Am. Bankr. Inst. L. Rev.
57 (Spring 1994).
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* Did the program encourage people to file bankruptcy with no intention of
following through to discharge?

e What were the less tangible benefits of filing bankruptcy for the users of the
program?

e Did the program increase Chapter 7 filings?

e Did the fee-waiver program encourage debtors to file under Chapter 7 even
when Chapter 13 was more appropriate?

e Did the program increase the number of bankruptcy petitions by inmates?

¢ Did the program bring more pro se debtors into the bankruptcy courts?

* Did the program exacerbate problems associated with petition preparers?

In projecting the cost of a national program, we estimate the number of
applications that would be filed nationwide, assuming alternative eligibility criteria.
We then project the cost of a national program, including lost revenue and
additional personnel, based on the alternative estimates.

In concluding, we discuss several issues for subsequent legislation or rules if the
program is implemented nationwide.

e How should the cost of a national program be offset?

e  What procedures should be used to process the applications and what
eligibility criteria should be applied?

What roles should the U.S. trustee and the Chapter 7 trustees play?
Should waiver of the filing fee constitute waiver of all miscellaneous fees?
Should the fee-waiver program be extended to Chapter 13?

Can the installment program be modified to eliminate the need for a fee-
waiver program?

C. Information Used in Evaluating the Program

In this section, we describe the primary information sources on which we rely for
this report.

Case-Closing Reports. The IFP clerk completed a case-closing report for each
case in which a fee-waiver application was filed, whether or not it was granted. The
form was completed at the time a discharge was granted or, if an objection to the
discharge was filed, when the case was ready to be closed. The clerk sent the form to
the Center along with a copy of the docket sheet, the fee-waiver application, and any
documents related to the fee-waiver application (e.g., order setting hearing, order
granting or denying).

The form requested information about the processing of the fee-waiver
application (e.g., whether an objection was filed or a hearing held and whether the
application was granted or denied); about the debtor (e.g., whether the debtor
appeared pro se throughout the pendency of the case and, if not, whether the debtor
was represented by a paid, pro bono, or legal services attorney, and whether the

24



Implementing & Evaluating the Chapter 7 Filing Fee Program

debtor was a prisoner); and about the administration of the case in general (e.g.,
whether schedules were filed, whether an objection to the discharge was made, and
whether miscellaneous fees were waived). The form is in Appendix F.

In this report, we present information from case-closing forms for the 3,733 fiscal
1995, fiscal 1996, and first-half fiscal 1997 cases in which a fee-waiver application
was filed, with the exception of one case." Eleven of the 1,299 fiscal 1995, 20 of the
1,584 fiscal 1996, and 32 of the 849 fiscal 1997 cases were pending at the time we
compiled the final database, so only partial information is available for these cases.”

Activity Logs Completed by the Bankruptcy Judges and Other Court
Employees. Since the second month of the program, bankruptcy judges and IFP
clerks or persons who perform the duties of an IFP clerk reported the time they
spent on the program and the nature of the work performed. One log was designed
for use by bankruptcy judges; another was designed for use by IFP clerks or persons
who performed the duties of an IFP clerk while the IFP clerk was on annual, sick, or
other leave, or for other reasons such as to help the IFP clerk complete “backlogged”
work. If the court did not hire an IFP clerk, the second form was completed by the
persons in the clerk’s office or chambers who were given these duties. It was also
used by bankruptcy judges’ law clerks if they helped review or otherwise process
the applications. The activity logs and the instructions are in Appendix G. All
districts returned information during the first two years of the program and some
districts continued reporting until the end of the third year.

Interviews of Participants in the Program. During the fall of 1995, Center staff
traveled to the pilot districts to interview people involved with the program. In each
district, staff interviewed the bankruptcy judges, bankruptcy clerk, IFP clerks,
systems administrator or manager, financial administrator, U.S. trustee or assistant
U.S. trustee, representative Chapter 7 trustees and Chapter 7 debtors’ attorneys, and
representatives from legal services and pro bono groups who provide assistance to
Chapter 7 debtors. Standard interview protocols were used across districts, although
they were slightly modified to include district-specific questions. An example
protocol, that used in the Eastern District of Pennsylvania, is in Appendix H.

The chair of the IFP subcommittee and Center and AO staff traveled to the pilot
courts during the summer of 1997 to re-interview bankruptcy judges and
bankruptcy clerks. In addition, they traveled to the Central District of California and
met with representatives from the bankruptcy court, U.S. trustee’s office, and U.S
attorney’s office to discuss the effect of a fee-waiver program in that district.

14. We did not discover this case, which had been inadvertently left off the district’s list, until our
final database had been compiled.

15. The pending cases were distributed across the districts as follows: Southern District of Illinois,
1 of 142 cases; District of Montana, 0 of 103 cases; Eastern District of New York, 39 of 1,253 cases;
Eastern District of Pennsylvania, 18 of 1,954 cases; Western District of Tennessee, 0 of 37 cases; and
District of Utah, 5 of 243 cases.
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Survey of Fee-Waiver Applicants. At case closing, applicants for a fee waiver
were asked to complete a questionnaire about (1) the process of applying for a
waiver of the filing fee; (2) whether the filing fee was waived and, if not,
whether and how the fee was paid; (3) the petitioner’s circumstances when he or she
decided to file for bankruptcy; (4) how he or she went about filing for bankruptcy;
(5) the outcome of the bankruptcy case; (6) how filing bankruptcy affected the
petitioner and his or her family; and (7) demographic information. The
questionnaire is in Appendix I. Since the beginning of the program, the pilot courts
have sent the questionnaire at case closing to every person who applied for a fee
waiver.

As of October 28, 1997, we had received 1,143 questionnaires, reflecting a
response from approximately 25% of all those who requested a waiver.” The
sample appears relatively representative of all fee-waiver applicants: 90.6% of the
survey respondents received a waiver compared to 85.6% of all applicants,” and the
percentage of respondents from each district is similar to the percentage of
applicants from each district overall.” However, the discharge rate reported by
those who were denied a waiver is higher in this sample (91.7%) than in the case
closing sample (72.4%).”

Survey of Attorneys. In August 1997, we surveyed 483 attorneys in the pilot
courts who had been identified by the courts as having served as paid or pro bono
counsel to one or more debtors who requested a filing fee waiver. In the Eastern
District of New York, we surveyed all attorneys who had requested a fee waiver on
behalf of a client for whom we had received a case-closing report by mid-July 1997.
In the other pilot districts, we surveyed all attorneys who had requested a fee waiver
on behalf of a client as of July or August 1997, whether or not the case was closed.
The questionnaire is in Appendix J.

Overall, 226 (47%) attorneys returned the survey (five respondents who said they
had no experience with the program were excluded from further analyses).” About

16. Because survey responses were anonymous and the courts sent out the questionnaires, it is
difficult to calculate the actual response rate. It would be somewhat higher than 25% since applicants
whose cases closed after our cut-off date for compiling the dataset would be excluded from the
denominator.

17. Although the difference between these two percentages is significantly different (z = 4.31, p <
.01), it appears to be of little practical significance. Of the survey respondents, 968 (90.6%) said their
application was granted and 101 (9.4%) said their application was denied (74 respondents either did
not provide this information or gave an ambiguous response).

18. The percentage of survey respondents from each district compared to the percentage of fee-
waiver applicants from each district is as follows: Southern District of Illinois, 6.5% of respondents
compared to 4% of all applicants; District of Montana, 2% compared to 3%; Eastern District of New
York, 32% compared to 33%; Eastern District of Pennsylvania, 51% compared to 53%; the Western
District of Tennessee, 1% compared to 1%; and District of Utah, 7% compared to 6%.

19.2=4.01, p < .01

20. Returning the questionnaire were 18 of 37 (49%) attorneys in Southern Illinois; 9 of 29 (31%)
attorneys in the District of Montana; 34 of 78 (44%) attorneys in the Eastern District of New York; 125
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half of the attorneys served as counsel for fewer than three debtors requesting a fee
waiver and half served as counsel for more than three such debtors. Attorneys
reported that they served pro bono in about 89% of the cases and that about 83% of
the fee-waiver requests were granted.

Survey of Panel Trustees. In August 1997, we surveyed the 70 Chapter 7 trustees
in the 6 pilot districts. (A copy of the questionnaire is in Appendix K.) Overall, 36
trustees (51%) returned the questionnaire.” Not surprisingly, the responding
trustees reported serving in widely divergent numbers of cases. Trustees from
Western Tennessee reported serving in an average of 2 cases, whereas those from
the Eastern District of Pennsylvania reported serving in about 23 cases each, and
those from the Eastern District of New York in about 30 cases each. The trustees in
the other pilot courts reported serving in an average of 10 to 15 cases each. Overall,
the number of cases in which a trustee reported serving ranged from 0 to 75; about
half of the trustees reported serving in 19 or fewer cases and half reported serving in
more than 19 cases.

Information about Applicants from the Consumer Bankruptcy Assistance
Project. The Consumer Bankruptcy Assistance Project (CBAP) in Philadelphia
provided descriptions of approximately 200 fee-waiver cases they handled. The
descriptions include information about the circumstances leading up to bankruptcy,
the availability of funds to pay the filing fee, and the positive and negative
consequences that filing bankruptcy had for the debtor. See Appendix L.

Information about Applicants Compiled by Second and Third Circuit Task
Forces. Some aspects of the pilot program are touched on in the draft report of the
Second Circuit Task Force on Gender, Racial, and Ethnic Fairness in the Courts and
the report of the Third Circuit Task Force on Equal Treatment in the Courts.
Relevant information is included in the present report. See Appendix M.

Information about the Nature of the Debtors” Unsecured Debt. Chief
Bankruptcy Judge Conrad Duberstein of the Eastern District of New York analyzed
a sample of fee-waiver cases to ascertain the nature of the unsecured debt held by
IFP debtors. His analysis is presented in Appendix N of this report. We collected
similar information about a random sample of fee-waiver and non-fee-waiver cases
filed in the Eastern District of New York and in the Eastern District of Pennsylvania
between April 1, 1996, and September 30, 1996. Included in our analyses were 75 fee-
waiver cases and 76 non-fee-waiver cases from the Eastern District of New York,

of 249 (50%) attorneys in the Eastern District of Pennsylvania; 12 of 19 (63%) attorneys in the Western
District of Tennessee; and 28 of 71 (39%) attorneys in Utah.

21. The number of trustees who returned questionnaires in each district is as follows: 4 of 6
trustees in Southern Illinois; 5 of 8 in Montana; 12 of 26 in Eastern New York; 3 of 10 in Eastern
Pennsylvania; 6 of 10 in Western Tennessee; and 5 of 10 in Utah. The district of one respondent could
not be determined.
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and 75 fee-waiver and 72 non-fee-waiver cases from the Eastern District of
Pennsylvania.”

District Survey. We asked all 94 districts about the availability of pro bono
representation for Chapter 7 debtors and the operation of the installment payment
program. We obtained more in-depth information about the installment payment
program in the pilot courts.

Accounting of Costs and Lost Revenues Associated with the Program. The pilot
districts were asked to regularly send a status-of-funds report specific to the fee-
waiver program budget to the Center and to the Bankruptcy Judges Division of the
Administrative Office. The pilot courts were also asked to send a report tracking
revenues lost by the judiciary, U.S. trustee system fund, and general fund of the U.S.
Treasury, including payments to the case trustees and waivers of miscellaneous fees.
This information has been summarized by the Bankruptcy Judges Division of the
Administrative Office (the summary is in Appendix O).

22. We excluded from our analyses 13 cases in the random samples for which schedule F
information was missing. The excluded cases were about equally distributed between the two
districts and between fee-waiver and non-fee-waiver cases. Because the sample was drawn from a
six-month period, rather than across a year, it may be subject to some seasonal bias.
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IV. The Number of Applications Filed and Their Disposition
A. Opverall Filing and Case-Processing Information

Number of Applications and Waivers. Tables 3a and 3b show information about
the number of applications for waiver of the filing fee that were filed and granted in
each of the pilot districts during the entire study period; Table 3c shows the
information for the first two and a half years of the program. The cases in the latter
table are those for which we received completed case-closing forms and on which
many of the counts and percentages that follow are based. The tables in Appendix Q
show the information separately for each fiscal year.

Across years and districts, an application for waiver of the filing fee was filed in
3.4% of all non-business Chapter 7 cases, and the fee was actually waived in 2.9% of
all such cases. Over the course of the pilot program, 4,518 applications were filed
and 3,867 (85.6%) were granted. The number of fee-waiver applications and actual
waivers rose from 1,300 and 1,035 in fiscal 1995 to 1,634 and 1,441 in fiscal 1997.

The increase in the number of applications appears to be due to an increase in the
number of non-business Chapter 7 cases. From fiscal 1995 to fiscal 1996 the number of
applications and the number of non-business Chapter 7 cases in the pilot districts
rose by similar percentages (22% and 24%, respectively), but after the first year, the
increase in Chapter 7 filings outstripped waiver application growth: from fiscal 1996
to fiscal 1997 applications increased only 3%, but Chapter 7 filings increased by 28%.
Over the entire period, applications increased 26% while filings increased 59%.

The increase in the number of actual waivers is due in part to an increase in the
number of Chapter 7 cases filed. It also reflects an increase, particularly early in the
program, in the likelihood that an application would be granted. The percentage of
applications granted rose from 79.6% in fiscal 1995 to 87.8% in fiscal 1996, but only
slightly in the next year to 88.2%. Such an increase and apparent stabilization was
expected, and indeed was predicted by some bankruptcy judges, as the standard for
waiving the fee became more settled and better known.

Reasons for Denying Applications. The most commonly given reason for
denying an application was that the debtor’s income, expenses, and assets indicated
an ability to pay the required filing fee, at least in installments. Many orders
specifically identified assets that could be tapped (e.g., a bank account or tax refund)
or discretionary expenditures that could be reduced (e.g., recreation, donations to
charity, hair care, dry cleaning, long-distance telephone, support of emancipated
child, and high food expenses for individuals without dependents) to permit the
debtor to pay the filing fee. Other common reasons for denying applications were
that an attorney or non-attorney had been paid (at all, or at an inappropriately high
fee) and that the debtor provided

29



Implementing & Evaluating the Chapter 7 Filing Fee Program

Table 3a: Applications for Waiver of the Chapter 7 Filing Fee and Their Disposition,
October 1, 1994, Through September 30, 1997

Applications
Filed 10/1/94
Through Applications | Applications
9/30/97 Granted Denied Other
Southern District of Illinois 181 150 29 2
82.9% 16.0% 1.1%
District of Montana 137 67 67 3
48.9% 48.9% 2.2%
Eastern District of New York 1,494 1,218 265 11
81.5% 17.7% 0.7%
Eastern District of Pennsylvania 2,388 2,220 97 71
93.0% 4.1% 3.0%
Western District of Tennessee 46 32 10 4
69.6% 21.7% 8.7%
District of Utah 272 180 89 3
66.2% 32.7% 1.1%
Total 4,518 3,867 557 94
85.6% 12.3% 2.1%

Note: “Other” included incidents with these frequencies: application withdrawn, 53 cases; case dis-
missed before application ruled on, 22 cases; case converted to Chapter 13 and waiver vacated, 12 cases;
assets uncovered and fee paid after waiver, 3 cases; waiver denied as moot, 1 case; pending, 3 cases.

Table 3b: Percentage of Non-Business Chapter 7 Cases in Which a Fee-Waiver Application Was

Filed and Granted, October 1, 1994, Through September 30, 1997

Non-Business

Applications Filed Chapter 7 Cases
10/1/94 Through Filed 10/1/94
9/30/97 Applications Granted | Through 9/30/97
Southern District of Illinois 181 150 10,758
1.7% 1.4%
District of Montana 137 67 6,142
2.2% 1.1%
Eastern District of New York 1,494 1,218 57,129
2.6% 2.1%
Eastern District of Pennsylvania 2,388 2,220 28,600
8.3% 7.8%
Western District of Tennessee 46 32 13,489
0.3% 0.2%
District of Utah 272 180 15,417
1.8% 1.2%
Total 4,518 3,867 131,535
3.4% 2.9%

30




Implementing & Evaluating the Chapter 7 Filing Fee Program

Table 3c: Case Closing Sample: Applications for Waiver of the Chapter 7 Filing Fee and Their
Disposition, October 1, 1994 through March 31, 1997

Applications Filed
10/1/94 Through | Applications | Applications
3/31/97 Granted Denied Other
Southern District of Illinois 142 111 29 2
78.2% 20.4% 1.4%
District of Montana 103 56 45 2
54.4% 43.7% 1.9%
Eastern District of New York 1,253 1,003 239 11
80.0% 19.1% 0.9%
Eastern District of Pennsylvania 1,954 1,818 77 59
93.0% 3.9% 3.0%
Western District of Tennessee 37 26 7 4
70.3% 18.9% 10.8%
District of Utah 243 161 79 3
66.3% 32.5% 1.2%
Total 3,732 3,175 476 81
85.1% 12.8% 2.2%

Note: The count for the Eastern District of Pennsylvania does not include one case filed during the time

period for which we inadvertently did not obtain a case-closing report.

insufficient/ ambiguous information and failed to supplement it. In a few cases, the

application was denied because the debtor had a history of repetitive filing or

because bankruptcy was an inadequate solution to the problem the debtor was
trying to solve (e.g., the only debt to be discharged was non-dischargeable; the
debtor was attempting to protect property belonging to a third party).

Payment of the Filing Fee After a Denial of the Application. When the request
for a fee waiver was denied, the debtor paid the filing fee approximately 73% of the
time. The fee was paid in a lump sum about 44% of the time and in installments 56%

of the time.”

Hearings. Hearings were scheduled on 300 (8%) of the 3,732 applications in the
case-closing sample and actually held on 267 (7%). Most of the hearings (90%) were
set sua sponte (although the U.S. trustee had entered comments in some cases), and
most were held before the court’s initial ruling on the application (92%) and before
the section 341 meeting (84%).**

Objections by the U.S. Trustees and Case Trustees. Of the 3,732 applications in
the case-closing sample, the U.S. trustee offices objected to 26 applications and case
trustees objected to only one, although case trustees did uncover assets and pay the
filing fee in a few other cases (see note to Table 3a). Hearings were set in 17 of the 27

23. Percentages calculated from the case-closing sample.
24. The number of hearings set/held in each district was as follows: Southern Illinois, 14/12;
Montana, 1/1; Eastern Pennsylvania, 204/184; Eastern New York, 36/29; Western Tennessee, 22/20;

and Utah, 23/21.
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cases in which an objection was filed and held in 15. The application was granted in
12 cases, denied in 9, and withdrawn in 6 cases.

The U.S. trustee office in the Eastern District of Pennsylvania played a more
active role than did the U.S. trustee offices in the other pilot districts, providing a
statement of review, comment, or objection on every application.” That office
provided comment, short of objection, in 228 instances in the case-closing sample.
The issues raised in the comments are summarized in Table 4.* Hearings were set in
72 of the cases and held in 62. The application was granted in 173 cases, denied in 35,
withdrawn in 16, vacated in 2 cases that converted to Chapter 13, and not ruled on
in 2 cases that were dismissed.

Table 4: Case-Closing Sample: Issues Raised in the U.S. Trustee Comments in the Eastern District
of Pennsylvania

Number of Percentage of
Cases 228 Cases

Fee-Waiver Application Is Ambiguous or Incomplete 47 20.6%
Fee-Waiver Application Is Inconsistent with Schedules 33 14.5%
An Attorney or Non-Attorney Was Paid 36 15.8%
Debtor’s Income Is Above the Poverty Line 34 14.9%
Debtor Lists Questionable Expenses or Has Disposable

Income/Assets from Which the Fee Could Be Paid 101 44.3%
Schedules and Statements Are Not Attached to the Application 98 43.0%
Other 18 7.9%
Total Cases in Which an Objection Was Filed 228

Note: Percentages do not sum to 100 because comments sometimes covered more than one issue.

Modified orders. The initial ruling on 59 applications (2%) was vacated,
rescinded, or otherwise modified by the court.” Only 2 orders were appealed. In one

25. See section VIIL.D for a description of the procedures followed by each U.S. trustee office.

26. Based on our interviews, we know that case trustees filed comments in a few other instances,
but the case-closing form did not systematically capture this information.

27. The following are the number of modified rulings in each district: Southern Illinois, 6;
Montana, 6; Eastern Pennsylvania, 21; Eastern New York, 15; Western Tennessee, 1; and Utah, 10. The
number of cases and type of modification is as follows:

* 36 cases: an order denying the fee waiver was rescinded and an order waiving the fee was
entered;

* 2 cases: an order granting the waiver was reissued to place a condition on the waiver;

e 2 cases: order granting the waiver was vacated and a denial order entered;
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case, the bankruptcy court decision was affirmed on the merits and in the other, the
appeal was dismissed because it was not timely filed.

Schedules and Statements. The petitions in 2,972 (79.6%) of the 3,732 cases in
the case-closing sample were filed complete with the mailing matrix, all schedules,
and the statement of financial affairs. Another 230 cases (6.2%) were missing just one
document, which was most often the mailing matrix (83%). The fee-waiver
applications of debtors who were missing no more than one document at filing were
slightly more likely to be granted than the applications of debtors missing two or
more documents.®

In sum, the pilot program did not result in an overwhelming number of in forma
pauperis filings, although the number of such filings in the Eastern District of
Pennsylvania was substantial. Most applicants filed petitions complete with
schedules, suggesting that the applicants intended to proceed with their cases to
discharge. Although the number of hearings and objections related to the
applications was low, it appears that the courts and the U.S. trustee offices,
particularly the office in Eastern Pennsylvania, gave the applications careful review.

B. Interdistrict Variation in the Number of Applications

For the three-year period, the percentages of non-business cases involving fee-
waiver activity varied across the districts. The percentage of non-business Chapter 7
cases in which an application was filed ranged from 0.3% in the Western District of
Tennessee to 8.3% in the Eastern District of Pennsylvania, and the percentage of
non-business Chapter 7 cases in which the filing fee was actually waived ranged
from 0.2% in the Western District of Tennessee to 7.8% in the Eastern District of
Pennsylvania.

The higher rate of applications in the Eastern District of Pennsylvania appears
due to the availability of legal services and pro bono representation for Chapter 7
debtors. Eighty-six percent of the applicants in the Eastern District of Pennsylvania
were represented by a pro bono or legal services attorney, but only 21% of the
applicants across the other districts were so represented (see Table 7, infra).

Several explanations for the low rate of applications (0.3%) in the Western
District of Tennessee were offered by judges, trustees, and attorneys in the district:

e Itis easy to file an installment application. The debtor does not have to make
an initial payment at the time of filing and the district has a liberal policy of

* 9 cases: an order granting the waiver was vacated because the case was converted to Chapter 13;
* 3 cases: an order granting the waiver was vacated when assets were uncovered;
* 2 cases: an order granting the waiver was vacated when the debtor withdrew the application;
e 1 case: an order granting the waiver was vacated when the debtor filed a motion to dismiss; and
* 4 cases: an order was reissued to correct errors in form.

28. 87% versus 83%, chi square, 1 df =5.56, p < .05.
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extending the time to make payments. (Our analyses did not support this
explanation; see section IV.C.)

e There is a lack of pro bono representation for Chapter 7 debtors in the district.
Although informed, legal services was not involved in the program. (This
explanation is questionable, however, because the court prepared a packet of
material about filing bankruptcy and the fee-waiver program for distribution
by legal services and the bar association lawyer referral services. In addition,
the court has a list of about seven attorneys who are willing to take cases on a
pro bono basis, and the Memphis bar and court are taking steps to help
establish a formal pro bono panel.)

e The need for the program is minimal in this district because debtors who
might qualify for waiver of the filing fee generally file Chapter 13 rather than
Chapter 7.

Attorneys will file a Chapter 13 case with no money down from
the debtor because the attorney’s fee and filing fee are paid
through the plan. By contrast, in Chapter 7 cases, attorneys
generally require payment of the filing fee and a partial retainer
before filing the case.

Chapter 7 debtors in the district generally have very large credit
card or medical debts and a regular income, and they reaffirm
everything except the big debt. A number of Chapter 7 cases also
evolve from domestic situations, with people wanting to discharge
debt after divorce. Chapter 13 debtors are more likely to be the
chronically poor (e.g., no regular income except public assistance,
ongoing medical problems, financed car, house on the edge of
foreclosure). They are filing to maintain the status quo and retain
the few assets they have.

e Creditors in the district do not “chase” people who are unemployed or who
are judgment proof, so these people, who would be candidates for waiver of
the filing fee, do not file bankruptcy.

C. Filing in Chapter 13 Versus Chapter 7

One issue of interest was whether allowing debtors to proceed in forma pauperis in
Chapter 7 cases but not in Chapter 13 cases would encourage debtors to file in
Chapter 7 even when Chapter 13 is more appropriate. The Western District of
Tennessee was included in the study in part because it has a high number of
Chapter 13 cases relative to Chapter 7 cases and so was a good place to examine the
issue. There is no indication that debtors in this district filed in Chapter 7 rather than
Chapter 13 merely to obtain benefit of the fee-waiver program. The proportion of
consumer cases filed under Chapter 7 remains the same, even if one assumes that all
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cases in which a fee-waiver application was filed would have been filed under
Chapter 13 in the absence of the pilot program.

From 1994 to 1997, yearly consumer filings in each of the pilot courts rose
dramatically, and in all pilot districts but New York the change was due to an
increase in both Chapter 7 and Chapter 13 filings (see Table 5). This pattern of
change mirrors that found nationwide and complicates determining whether the fee-
waiver program prompted a shift of filings from Chapter 13 to Chapter 7, or led to
an increase in filings overall.”

It is clear, however, that only a smal